THE BANKING LAW JOURNAL 


JOHN EDSON BRADY, EDITOR 


DEVOTED THE LAW BANKING AND 
NEGOTIABLE PAPER 


VOL. XLVII JUNE, 1930 No. 


National Bank May Discharge Officer Contrary 
Provision Contract 


national bank may hire cashier, other officer under 
written contract for specified period time and then may, 
through its board directors, dismiss him, with without 
cause and without becoming any way liable for damages 

This true, even though the contract under which was 
employed, provided that should dismissed during the 
term the contract, should entitled receive the com- 
pensation provided for the contract for the balance the 
term. 

The reason for this that section 5136 the United States 
Revised Statutes (12 USCA 24) provides that national 
bank shall have power, through its board directors, 

appoint president, vice-president, cashier, and other officers 
and “dismiss such officers any them pleasure, and 
appoint others fill their places.” 

The case which this was decided Copeland Melrose 
National Bank, New York Supreme Court, Appellate Divi- 
sion, March, 1980. decision reverses decision the 
Supreme Court the same case, 288 Supp. 178, which 
was discussed the April, 1930 issue page 254. 

Under the contract involved this case the defendant bank 
employed the plaintiff vice-president for period three 
years from the first day May, 1926, salary $8,000 
per year. The contract provided that, were terminated 
the bank before the expiration date, the bank should pay 
“as liquidated damages sum equal the total compensation 
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which would receive under this agreement for the unexpired 
period thereof.” 

The plaintiff worked for the bank under this contract for 
about fourteen months when was dismissed. The court 
held, that spite the provision the contract, the plaintiff 
was not entitled recover. The provision the contract was 
held void because was patent subterfuge circum- 
vent the provisions the statute above-quoted. 

The opinion the Appellate Division written Judge 
Sherman follows: 


The contract declared plaintiff the written engagement 
defendant national bank) employ him vice-president 
for three years from May 1926, salary $8,000 per annum, 
payable monthly. provided that the event that the contract 
terminated the employer prior the date expiration, plain- 
tiff should receive liquidated damages sum equal the total 
compensation which would receive thereunder for its unexpired 
period. Defendant terminated the contract discharging plaintiff 
during its term. 

Section 5136 the Revised Statutes the United States (sec. 
title 12, chap. the Code) sets forth the corporate 
powers national bank, enacting that shall have the power 
elect appoint directors, and its board directors ap- 
point vice-president, cashier and other officers, define 
their duties, dismiss such officers any them pleas- 
ure and appoint others fill their places.” 

The National Bank Act enabling statute, and national 
bank may not exercise any powers except those expressly granted 
the act such incidental powers are necessary carry 
the business banking (California Nat. Bank Kennedy, 167 
S., 362-366; First Nat. Bank Murray, 212 Fed., 140; First Nat. 
Bank Converse, 200 S., 425). 

This provision the statute has been interpreted and applied. 
Westervelt Mohrenstecher (76 Fed., was declared that 
by-law national bank was invalid far fixed the term 
cashier’s employment one year. 

Rankin Tygard (198 Fed., 795) the statute was under 
consideration, and was held that term office could fixed 
which would prevent the bank from exercising its unrestricted power 
remove officer pleasure during the term. 

engagement was merely hiring, terminable the 
will the directors. ‘The intent the statute was place the 
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fullest responsibility upon the directors giving them the right 
discharge such officers pleasure. contract for definite term 
which forbids such discharge except under penalty paying com- 
pensation for the full term violates the statute and unenforcible. 
uphold the liquidated damage provision the contract would 
countenance patent subterfuge designed circumvent the 
law. idle say that the statute merely gives the power dis- 
charge the official, without the right so. The grant the 
power carries with the untrammeled right its exercise, free 
from penalty. 

Vergne Co. German Savings Institution (175 S., 
40) was held (p. 59): “The doctrine that recovery can had 
upon the contract based upon the theory that for the interest 
the public that corporations should not transcend the limit 
their charters; that the property stockholders should not put 
the risk engagements which they did not undertake; that 
the contract prohibited statute everyone dealing with the cor- 
poration bound take notice the restrictions its charter, 
whether such charter private general law under which cor- 
porations this class are organized.” 

The order appealed from reversed, with $10 costs and dis- 
bursements, and the motion for judgment dismissing the complaint 
granted, with $10 costs. 


National Bank Directors Liable for Excessive 
Loans 


The directors national bank who make excessive and 
improvident loans will liable the stockholders and credi- 
tors the bank for losses sustained them result such 
loans. The directors cannot escape liability this respect 
permitting the president the bank dominate its affairs. 

The above rule was applied the United States Circuit 
Court Appeals the recent case White Thomas, 
Fed. Rep. (2d) 452. 

was held further that the defendant White and other 
directors the Bannock National Bank Pocatello, Idaho, 
made excessive loans the bank’s funds contrary section 
5200 the United States Revised Statutes (12 USCA 84) 
which provides follows: 
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The total liabilities any association any person any 
company, corporation firm for money borrowed, including the 
liabilities company firm the liabilities the several members 
thereof, shall time exceed per centum the amount the 
capital stock such association, actually paid and unimpaired, 
and per centum its unimpaired surplus fund. 


After the failure the bank action was brought its 
receiver impose personal liability upon the defendant pur- 
suant the provisions section 5239 the Revised Statutes 
(12 USCA 93), which provides: 


the directors any national banking association shall know- 
ingly violate, knowingly permit any the officers, agents ser- 
vants the association violate any the provisions this 
chapter, all the rights, privileges and franchise the association 
shall thereby forfeited. And cases such violation, 
every director who participated assented the same shall 
held liable his personal and individual capacity for all damages 
which the association, its shareholders, any other person, shall 
have sustained consequence such violation. 


holding that the defendant was personally liable the 
court wrote part follows: 


already stated, the (trial) court found that the loans above 
mentioned were all excess the amounts allowed law; that 
the appellant (defendant) assented the loans and, effect, that 
making the loans the sheep company the appellant and other 
directors failed exercise ordinary care and prudence the su- 
pervision and management the affairs the bank; other words, 
that the loans were imprudently and improvidently made. These 
findings support the decree, Bowerman Hamner, 250 504, 
Ct. 549, Ed. 1113; and the testimony supports the find- 
ings. examination the bank was completed about the time 
the appellant became director, and discussed the affairs the 
bank with the examiner during the course the examination. Later 
the Comptroller the Currency addressed letter the directors, 
calling their attention the unsatisfactory condition the in- 
stitution, stating that its solvency was danger, and said: “This 
report emphasizes, more than ever, the fact that President Reece 
mainly responsible for the condition, due the unwarranted exten- 
sions credit has made and the assistance given banks 
which interested. The remaining directors, however, cannot 
escape their responsibility the shareholders incumbent 
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upon them direct the affairs the institution, and they cannot 
escape liability permitting the president dominate the bank’s 
affairs.” 

Notwithstanding the warning thus given, the directors permitted 
Reece remain charge the bank and repeatedly approved ex- 
cessive loans thereafter made him. Apparently the last loan 
the sheep company was not approved the appellant, and may 
not have assented thereto, but the decree against him was amply 
justified other grounds. Without doubt, the loans the sheep 
company were improvidently made. Its property consisted about 
12,000 head sheep, ranch 1,240 acres, together with certain 
range rights connection therewith, quantity hay and some 
wool. The sheep were incumbered far beyond their value, and the 
same measure true its other property. Not long after the 
loans were made, the company lost all its property foreclosure, 
end even lost its name and corporate existence failing pay the 
license tax imposed the laws the state. course, should 
not view the situation retrospect, but the outcome must have ap- 
peared inevitable man ordinary prudence. Assuredly, 
prudent man would have loaned his own money without security 
corporation such plight; and banking officers are vested with 
broader discretion. 

“Directors cannot, justice those who deal with the bank, 
shut their eyes what going around them. their duty 
use ordinary diligence ascertaining the condition its business, 
and exercise reasonable control and supervision its officers. 
They have something more than, from time time, elect 
officers the bank, and make declarations dividends. That 
which they ought, proper diligence, have known the gen- 
eral course business the bank, they may presumed have 
known any contest between the corporation and those who are 
justified the circumstances dealing with its officers upon the 
basis that course business.” Martin Webb, 110 15, 
Ct. 428, 433, Ed. 49. 

the right and duty the board maintain supervision 
the affairs the bank; have general knowledge the man- 
ner which its business conducted, and the character that 
and least such degree intimacy with its af- 
fairs know whom, and upon what security, its large lines 
credit are given; and generally know of, and give direction with re- 
gard to, the important and general affairs the bank, which the 
cashier executes the details. They are not expected watch the routine 
every day’s business, observe the particular state the ac- 
counts, unless there special reason; nor are they held re- 
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sponsible for any sudden unforeseen dereliction executive 
officers, other accidents which there was reason apprehend. 
The duties the board and the cashier are correlative. One 
side are those executive nature, which relate mainly the 
details. the other are those administrative character, 
which relate direction and supervision; and supervision neces- 
sarily incumbent upon the board direction, unless the affairs 
banks are left entirely the trustworthiness cashiers. 
Doubtless there are many matters which stand middle ground, 
and where may difficult fix the responsibility, but think 
there such difficulty here. The idea which seems prevail 
some quarters, that director chosen because man good 
standing and character, and that account will give reputation 
the bank, and that his only office delegate some other person 
the management its affairs, and rest that until his suspicion 
aroused, which generally does not happen until the mischief 
done, cannot accepted sound. sometimes suggested, 
effect, that, larger responsibilities are devolved upon directors, 
few men would willing risk their character and means taking 
such office; but Congress had some substantial purpose when, 
addition the provision for executive officers, further provided 
for board directors manage the bank and administer its af- 
fairs. stockholders might elect cashier, and president 
well. The banks themselves are prone state, and hold out the 
public, who compose their boards directors. The idea not 
tolerated that they serve merely gilded ornaments the in- 
stitution, enhance its attractiveness, that their reputations 
should used lure customers. What the public suppose, 
and have the right suppose, that those men have been selected 
reason their high character for integrity, their sound judg- 
ment, and their capacity for conducting the affairs the bank 
safely and securely. The public act this presumption, and trust 
their property with the bank the confidence that the directors 
will discharge substantial duty. How long would any national 
bank have the confidence depositors other creditors were 
given out that these directors whose names often stand the 
head its business cards and advertisements, and who are always 
used makeweights its solicitations for business, would only 
select cashier, and surrender the management him? safe 
say such jnstitution would shunned and could not endure. 
inconsistent with the purpose and policy the banking act 
that its vital interests should committed one man, without 
oversight and control.” Gibbons Anderson (S. C.) 345, 349. 
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The conduct the appellant and his fellow directors fell far 
short these requirements. 


Purchase Notes Nonbanking Corporation 


Section the General Corporation Law New York, 
formerly section 22, prohibits corporations, other than those 
subject the banking laws the state the United 
States, from exercising certain powers exercised banks, 
including the discounting notes. Section 140 the New 
York Banking Law prohibits such corporations from receiving 
deposits, making discounts, issuing notes other evidences 
This section also provides that all notes and other securities 
for the payment any money the delivery any property, 
made given any such association, institution company, 
made given secure the payment any money loaned 
discounted any corporation its officers, contrary 
the provisions this section, shall void. 

The Court Appeals recently held the case Meserole 
Securities Co., Cosman, 170 Rep. 519, that the 
purchase notes less than their face value corporation 
other than banking corporation was not violation the 
sections the General Corporation Law and the Banking 
Law referred to. This decision the Court Appeals affirms 
the decision the Appellate Division the New York 
Supreme Court which appeared the September, 1929, issue 
the Banking Law Journal page 673. 

The Meserole Securities Company, the plaintiff, brought 
suit two notes, each which was for the sum $4,400, 
payable six months after date with interest from date the 
rate six per cent. per annum. The plaintiff purchased the 
notes, paying therefor the sum $4,000 for each note. was 
brought out the case that the plaintiff numerous instances 
had made similar purchases. 

The defense the action was that the plaintiff was corpo- 
ration not authorized the laws the state New York 
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discount notes, that under section 140 the Banking Law 
was prohibited from making discounts, and that the notes were 
void. 

appeared that the plaintiff was organized under the 
Business Corporations Law the state New York, and 
was authorized ‘by its certificate incorporation “to loan 
money secured personal property real estate, purchase, 
hold, own, sell, assign, deal in, pledge and otherwise dispose 
shares capital stock, bonds, mortgage debentures, notes 
and other securities, obligations, contracts and evidences 
indebtedness corporations the state New York any 
other state the Union.” 


holding that the purchase the notes the plaintiff 
was not contravention the General Corporation Law and 
the Banking Law and that the notes were valid the Court 
Appeals said: 


The language section (now section the General Cor- 
poration Law) significant. banking powers. 
corporation, domestic foreign, other than corporation formed 
under subject the banking laws this state the United 
States, and except therein provided shall any implication 
construction deemed possess the power carrying the busi- 
ness discounting bills, notes other evidences debt, receiv- 
ing deposits, buying and selling bills exchange, issuing 
bills, notes other evidences debt for circulation money, 
engaging any other form banking.” 

our search for the legislative intent, may not disregard 
either the similarities the differences between the powers which 
banks are authorized exercise under section the Banking 
Law, and the powers denied other corporations, except ex- 
pressly permitted that law. Not only the totality banking 
powers denied corporations organized under other laws, but 
such corporation authorized carry the business exercis- 
ing any these powers and which constitutes any form banking. 
Discounting bills, notes, other evidences debt form bank- 
ing carried banks discount. Issuing bills, notes, other 
evidences debt; receiving deposits, buying and selling bills ex- 
change; issuing bills, notes, other evidences debt for circula- 
tion money—are other forms banking. Business corporations 
are not authorized encroach upon the field banking operation 
any form. Specific enumeration particular forms banking 
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supplemented restriction against engaging any other form 
banking. 

The general restriction against any other form banking not 
only amplifies but characterizes the specific restrictions. forms 
guidepost the legislative intent, made more conspicuous the 
title the section “Prohibition banking powers.” The powers 
conferred upon banks are, course, banking powers when exercised 
banking operation; they may ordinary business powers when 
exercised connection with business operation other nature. 
Business corporations are not authorized exercise banking powers, 
but the legislative restrictions must read their context and con- 
strued their natural sense, and may not forced construction 
given application broader than their purpose. 

must determine specifically whether the Legislature using 
the word “discount” either the restrictive provisions the Gen- 
eral Corporation Law the prohibitory provisions section 
140 the Banking Law intended include the purchase less 
than its face value existing note, payable thereafter, with 
interest till the date payment, corporation which engaged 
numerous transactions the same nature but otherwise exercised 
none the powers enumerated section (now section the 
General Corporation Law). 

Tracy Talmage, Barb. 456, was said that ‘to dis- 
count’ includes ‘to buy’; for discounting, most cases, but an- 
other term for ‘buying Undoubtedly definitions 
the word “discount” lexicographers and economists may found 
wide enough cover every purchase debt chose action, 
yet banking finance seems have meaning somewhat more 
restricted. Banks are not ordinarily permitted speculate the 
purchase negotiable instruments made indorsed parties 
doubtful financial responsibility. Banks discount loan advance 
moneys the makers holders negotiable instruments, re- 
ceiving that time, deduction from the sum loaned advanced, 
the interest compensation paid for the advance the 
bank’s money. See Jevons, Prim. Pol. Econ. 114. 

Ordinarily perhaps the advance loan made discount ne- 
gotiable paper created for that purpose and having legal inception 
until delivered for discount. Sometimes the loan advance made 
the maker, sometimes indorser, where the maker has signed the 
note for the accommodation the borrower. bank loans ad- 
vances moneys customer upon existing note indorsed the 
customer upon deducting interest the date when the note becomes 
due, the transaction may form purchase the note; for 
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most practical purposes the transaction the same the moneys 
advanced formed the consideration for the making the note. 

has been authoritatively decided this court that the power 
bank discount notes includes the power purchase existing 
notes discount from note brokers. Atlantic State Bank City 
Brooklyn Savery, 291. There the question before the 
court concerned only the extent the powers expressly impliedly 
granted banks organized under the Banking Law. There was 
statutory prohibition against the purchase negotiable instruments 
banks, and the court decided only that such case the grant 
powers should not narrowly construed. Indeed, the court pointed 
out that: “If the statute contained words prohibition, different 
question would arise and the cases cited the appellant (Bank 
64) would apply.” 

Obviously decision that the power bank “discount” 
notes includes the power purchase notes price determined 
the deduction interest advance from the face value the note 
cannot authoritative determination that similar purchase 
banking power engaging form banking. The distinction 
must always borne mind between the exercise commercial 
transaction power confided bank and engaging form 
banking. 

Here not claimed that the plaintiff corporation maintained 
regular office for discount and deposit carried regular 
banking business received deposits and paid out moneys checks. 
the function bank discount employ its funds the 
form loans advances its customers, receiving compensation 
the form interest upon the moneys loaned advanced. Such 
loans advances are made upon the credit the customers, either 
with without the credit other parties addition. makes 
such loan advance the form discount bill note, 
payable future date, pays the maker holder the face 
amount the instrument after deducting interest for the use the 
money till the date when the instrument payable. Where such 
payment the bank constitutes the consideration for the execution 
the bill note, the transaction is, both form and fact, 
loan. Where such payment the consideration for the transfer 
pre-existing instrument the transaction form purchase; yet 
both cases the transaction carried the bank part its 
function loan advance moneys its customers, deriving its 
profit from the receipt interest advance. 

the other hand, the function business corporation 
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employ its capital its own business. The plaintiff corporation 
was not engaged the business loaning advancing moneys 
its customers, deducting interest advance. was engaged the 
business purchasing notes less than their face value, apparently 
speculation. did this case deduct interest advance. 
The notes were fact payable with interest and the purchaser, 
under their terms, was receive that interest the date when the 
notes were payable. The plaintiff made trading bargain order 
reap trading profit, manner measured any rate in- 
terest for use the money. maintained office which its 
customers might repair obtain loan advance moneys 
interest, though, perhaps, maintained office which customers 
might sell notes which the plaintiff the course its business 
might choose buy. 

Section 140 the Law derived from chapter 236 
the Laws 1818, enacted pursuant message Governor Clin- 
ton, pointing out the dangers banking inflation. has existed 
its present form since 1828. S., 20, tit. 20, 712.) 
some respects its language confused and its punctuation seems 
casual and varies different re-enactments its provisions. Even 
so, certainly suggests, if, indeed, does not expressly provide, 
that the prohibited “discounts” are the usual discounts banking 
institutions made for the purpose loaning money their cus- 
tomers. Since that time there has been suggestion any case 
that its prohibitions apply purchase note business 
corporation not conducting banking business nor loaning ad- 
vancing money interest banking customers. Now after the 
lapse more than one hundred years are asked give 
application broad enough bring within the reach its drastic 
provisions other transactions, certainly not within its spirit, even 
could possibly said that they fall within its letter. wherever 
business corporation receives deposits “makes discounts,” 
performs prohibited act, and all notes made given for such 
purpose are void, then for one hundred years factors and other mer- 
chants have unsuspectingly broken the law and have enforced, with- 
out question, notes which were void. 

Many instances may found the Banking Law and other 
statutes where the Legislature has used the terms “purchase” 
“negotiate” notes evidences debt sense not coextensive 
with “discount.” Indeed, significant that section the 
Banking Law, cited above, the Legislature has defined bank 
moneyed corporation “authorized discount and negotiate promis- 
sory notes,” yet has not expressly restricted the power busi- 
hess corporation organized under the General Corporation Law 
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carry the business “negotiating” promissory notes, nor ex- 
pressly prohibited under the Banking Law the purchase negotia- 
tion notes other evidences debt. chapters 326 and 327 
the Laws 1929 the Legislature has unmistakably evidenced 


the intention that least the future stock corporations may pur-. 


chase, hold and dispose notes choses action persons 
corporations, and that such business not confined corporations 
organized under the Banking Law. Though such statutes cannot 
given retroactive effect, they may considered legislative 
declaration that our interpretation the earlier statutes not con- 
trary the public policy the state. 

For these reasons seems clear that under reasonable con- 
struction the relevant statutes business corporations may not en- 
croach upon the field banking occupied banks discount 
“making discounts” even though they perform other banking 
function; yet they are not restrained prohibited from purchasing 
notes discount where such purchase not mere device for 
carrying the business advancing loaning money interest, 
form banking customarily conducted banks discount, but 
fact well form commercial transaction bargain and 
sale. There may times when difficult draw. the 
line seems clear. 


Taxation National Bank Shares 


‘Section 5219 the United States Revised Statutes 
authorizes the taxation shares national bank associations 
state provided that the tax imposed not greater 
rate than the rate assessment upon other moneyed capital 
the hands individual citizens the state coming into 
competition with the business national banks. 1928, the 
state New York availed itself the right tax shares 
national banks. that year the state tax law was amended 
chapter 897 the Laws 1923. This amendment pro- 
vided that stockholders every state national bank should 
taxed the rate one per cent. upon the value their 
shares stock. also provided that every private banker 
and investor and every person, association corporation, 
other than banks and trust companies, owning moneyed capital 
coming into competition with the business national banks 


‘ 
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should furnish annual statement the value such 
moneyed capital, and that such capital should taxed the 
rate one per cent. upon the value thereof. This law was 
effect until 1926. 

The plaintiff, the case Public National Bank New 
York Keating, decision the United States District 
Court, reported the New York Law Journal February 
10, 1930, sought enjoin the collection taxes for 1926 upon 
shareholders the plaintiff imposed under the New York Tax 
Law. bank contended that these taxes were levied 
violation section 5219 the United States Revised Statutes. 
The question presented was whether the New York statute, 
applied, resulted discrimination against shareholders 
national banks. 

The following paragraphs quoted from the opinion show 
how the amounts moneyed capital used competition with 
national banks assessed under the New York statute compared 
with the amounts assessed against shareholders national 
banks: 

The 1926 moneyed capital assessment rolls disclose that the 
stockholders national banks the city New York were assessed 
$570,030,574, and national banks situated elsewhere the state 
$133,052,330.71, $703,082,904.71 the aggregate, but that only 
150 individuals were assessed for moneyed capital the city New 
York, and only sixty elsewhere the state, and that the 150 in- 
dividuals were assessed $50,320,100, and the $749,502.18, 
$51,069,602.18 the aggregate which the tax per cent. 
amounted $510,696.02; that only 100 corporations were assessed 
for moneyed capital New York City, and elsewhere the 
state, and that the assessment against the 100 corporations was only 
$50,239,300, and against the remaining corporations $1,004,- 
177.52, amounting the aggregate $51,243,477.52. 

the 150 individual assessments the 1926 assessment rolls 
New York City were against statutory bankers and against 
members firms engaged the banking business, all assessed 
their business addresses. 

Fifty-two the sixty individuals assessed elsewhere the state 
were private bankers, 


There was some testimony financial experts the effect 
that billions dollars were employed individual citizens 
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New York 1926 competition. with the business national 
banks. The court regarded this testimony justifying find- 
ing that the national bank shares were made sustain 
heavier burden taxation than that imposed substantial 
amount competitive moneyed capital the hands indi- 
vidual citizens the state. accordance with this finding 
the court held that the relief requested the plaintiff should 
granted. 

the opinion the court said part: 


People rel. Pratt Goldfogle (242 Y., 277), the Court 
Appeals March 30, 1926, held that money used firm en- 
gaged general banking and investment business was moneyed 
capital used competition with national banks. appeals decided 
the same time, held that moneyed capital was not used com- 
petition with national banks when was employed general stock 
brokerage business (People rel. Broderick Goldfogle, 242 
Y., 540; People rel. Bonner Goldfogle, 242 Y., 541; 
People rel. Berdan Goldfogle, 242 Y., 542); the business 
purchasing corporate bonds secured mortgages real estate 
and selling such bonds profit its customers for cash (People 
rel. Peabody, Houghteling Co. Goldfogle, 242 W., 
the business factor and commission merchant selling for and 
financing textile mills (People rel. Talcott Goldfogle, 242 
Y., the business dealing installment paper which com- 
prised contracts conditional sales, leases, mortgages notes, all 
evidencing the sale merchandise the installment deferred 
payment plan (People rel. Bankers Commercial Sec. Co., Inc., 
Goldfogle, 242 Y., 545); stock brokerage business en- 
gaged buying and selling stocks, bonds and commodities for its 
customers (People rel. Benkard Goldfogle, 242 

The plaintiff contends that the Court Appeals the Pratt 
case construed the state statute such way exclude from 
its operation all moneyed capital brokers, dealers bonds, fac- 
tors and commission merchants however employed, and all moneyed 
capital other than such was employed banking business, 
business akin thereto, and that the 1926 assessments competitive 
moneyed capital accordingly were made only against such individuals 
were engaged the business banking akin 
thereto, financial operations deemed amount business 
competition with the business national banks. The defendant, 
the contrary, contends that the opinion the Pratt case does not 
conflict with the decisions the United States Supreme Court, and 
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that the Court Appeals did not lay down rule which prevented 
the assessment any competing moneyed capital and that there was 
not any intentional systematic failure assess all such capital. 

Section 5219 makes the validity the tax shares national 
banks the states depend upon whether not the tax imposed 
greater rate than actually assessed other competing 
moneyed capital the hands individual citizens the state and 
not merely upon whether the wording the state legislation com- 
plies with the section, whether the state courts correctly interpret 
the decisions the Supreme Court. 

There not any reason for limiting the application section 
5219 state statutes which are discriminatory their face and 
not extending substantial discrimination which arises through 
misconstruction misapplication statutes the taxing officers. 
The discrimination operates with the same force and effect both 
cases the prejudice national banks. 

The important question therefore whether not the evidence 
sufficient establish substantial discrimination. 

Section 5219 violated wherever capital substantial amount, 
when compared with the capitalization national banks, employed 
either business private investors the same sort trans- 
actions those which national banks engage and the same 
locality which they business, escapes taxation taxed 
rate less than assessed upon shares national banks (First Nat. 
Bank Hartford, supra, 558). 

There evidence that directories, financial reports, newspapers, 
stock exchange lists and questionnaires were used making the 
1926 assessment rolls and that some members stock exchange 
houses, some brokers carrying stock for customers margin, some 
dealers commercial paper and acceptances, some bond dealers and 
some persons lending money call were included the final assess- 
ment roll. also fact that all owners competitive moneyed 
capital were required statute file annual reports. 

The record, however, discloses testimony experts finance, 
well qualified express opinions, that 1926 billions dollars 
were employed thousands brokers, private bankers, bond deal- 
ers, individual investors surplus funds, firms and corporations 
the city New York and elsewhere the state New York 
investing and reinvesting, dealing bonds, notes, commercial paper, 
acceptances, real estate mortgages and other securities and evidences 
debt, lending money call time, with without security, 
discounting commercial paper, and making loans advances cus- 
tomers upon collateral security, and that they did substantially 
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the same manner did national banks the City New York and 
elsewhere the state, and that doing they competed with the 
business national banks. 

All this large amount competitive moneyed capital, excepting 
$51,069,602.18 the hands 210 individual citizens, and $51,- 
243,477.52 employed competing businesses 117 corporations 
was exempted from the per cent. valorem tax imposed na- 
tional bank shares without being subjected directly indirectly 
any taxation whatsoever unless income was earned thereon. 

Though the evidence very general its character and not 
specific might desired, believe sufficient prove that 
national bank shares were made sustain far heavier burden 
taxation than was imposed substantial amount competitive 
moneyed capital the hands individual citizens the state (see 
Minnesota First Nat. Bank, supra, pp. 566, 567), and that ac- 
cordingly the relief prayed for should granted. 


Retention Check Bank Certification 


Ordinarily the certification check, valid, must 
writing. There one instance, least, which writing 
necessary. Section 137 the Negotiable Instruments Act 
provides that, where check delivered the drawee bank 
for acceptance, and the bank destroys refuses return 
within twenty-four hours, accepted unaccepted, will 
deemed have been accepted. 

some cases has been held that mere omission the 
part the bank return the check does not amount 
acceptance certification, but that positive refusal neces- 
sary. other cases, the opposite conclusion has been reached. 
recent Texas decision the question presented was whether 
draft would regarded certified where was delivered 
the drawee for payment and not returned within twenty- 
four hours. The question was answered the negative 
the ground that the statute particularly specifies that the 
instrument must have been delivered the bank accept- 
case Womack Durrett, decided the Texas 
Court Civil Appeals, Rep. (2d) 463. The opinion 
the 
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Appellant, plaintiff, recovered judgment below against 
Durrett two drafts drawn the former against the latter 
through the Abilene State Bank. also sought judgment against 
the bank the drafts, but recovery was denied him, and from that 
portion the judgment this appeal has been prosecuted. Durrett 
did not appeal. Two propositions are presented the brief. The 
first is: verbal acceptance bank draft binding upon 
the bank.” 

This not correct proposition law. the express pro- 
visions the Negotiable Instruments Act, article 5941, 132, Re- 
vised Civil Statutes 1925, acceptance bill exchange must 
writing and signed the drawee. See also First National 
Bank Hughes Springs Sanford (Tex. Civ. App.) 228 
650; First National Bank Winnsboro First National Bank 
Quitman (Tex. Com. App.) 299 856; and Huffman Farm- 
ers’ National Bank (Tex. Civ. App.) (2d) 753. The cases 
cited appellant were decided prior the enactment the Ne- 
gotiable Instruments Act and time when there was statutory 
provision requiring acceptance writing. Proposition 
No. overruled. 

The second proposition follows: “When bill exchange 
becomes due, according its terms and stipulations, and for- 
warded the receiver’s bank the payee bank for payment, and 
the payee bank receives the same and holds more than hours 
without returning the same nonacceptance, the payee bank then 
will deemed have accepted the same.” (Italics ours.) 

This not correct proposition law. Section 137 the 
article above cited provides, substance, that, where drawee 
whom bill delivered for acceptance refuses within hours after 
such delivery return same accepted nonaccepted the holder, 
will deemed have accepted the same. But the drafts the 
instant case were not delivered the bank for acceptance. They 
were delivered for collection payment. order for this pro- 
vision the statute applicable, the instruments must have 
been presented for acceptance. There difference between pre- 
senting instrument for payment and presenting for acceptance. 
First National Bank Goree Tally, 115 Tex. 591, 285 
612; First National Bank Winnsboro First National Bank 
Quitman, supra. Proposition No. overruled. 

deference the contentions urged appellee, think 
proper state that, even the above propositions law were 
correct, they would have application the facts this case. 
The drafts were not drawn upon the bank. The drawee was Durrett 
and the drawer Womack. The bank was only the collecting agency, 


426 THE BANKING LAW JOURNAL 


and the conversation relied-on acceptance was the nature 
conditional oral guaranty the part the cashier the 
bank that the drawee Durrett would pay the drafts, which condition 
was not met appellant. Other rules law would prevent re- 
covery against the bank under these facts. 


Pennsylvania has statute which expressly covers the ques- 
tion whether mere omission the part drawee return 
the instrument constitutes acceptance certification. This 

was added section 137 the Negotiable Instruments 
Act, amendment 1929, and expressly provides that the 
mere retention bill the drawee not acceptance 
unless its return has ‘been demanded. This statute further 
provides that section 137 the Pennsylvania Negotiable 
Instruments Act does not apply checks. 


Collection Treasury Check Forged 
Indorsement 


Where bank collects check bearing forgery the 
payee’s indorsement held, general rule, that the bank 
liable the true owner the check for the proceeds thereof. 
recent case was held that the United States government 
was not entitled recover the proceeds treasury check 
collected bank forged indorsement, for the reason 
that did not appear that the government had title the 
check the proceeds and under the circumstances the party 
entitled recover was the payee the check whom title 
thereof had passed. The case question United States 
Bank Coney Island, Fed. Rep. (2d) 829, decision 
the United States District Court, District, New York. 

appeared that March 19, 1926, the government issued 
its treasury check Malcolm Mackay, administrator the 
estate Jennie Mackay, the sum $9,044.37. This 
check constituted refund for overpayment taxes. The 
check was forwarded from Washington the Income Tax 
Division Newark for delivery the payee. 

Mackay, behalf the estate, executed power 
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attorney authorizing Aaron Prussian receive the check, but 
not authorizing him indorse it. Prussian presented the 
power attorney the income tax official and obtained the 
check. April 1926, the check was deposited with the 
defendant, the Bank Coney Island, Buchman, who 
had account with the bank. that time the check bore 
the following indorsements: 


“Malcolm Mackay, Admr. Est. Jennie Mackay, Aaron 
Prussian, Atty. 

“Aaron Prussian. 
“Pay the order Bank Coney Island. Buchman.” 


The bank collected the proceeds the check through the 
Federal Reserve Bank and credited Buchman’s account with 
the amount. thereafter made deposits aggregating more 
than $57,000, but later drew against the account until his 
balance was reduced $204 March 12, The govern- 
ment then made claim upon the bank for the proceeds the 
check. 

From the testimony Mackay appeared that the payee’s 
signature had been forged Prussian some other party. 

was held that Mackay, administrator, had title the 
check and that the estate Jennie Mackay were sue 
the defendant bank could recover subject any equitable 
defenses available the bank. The court further held that 
did not appear that the government had any title the 
check the proceeds any right possession thereof 
there was ground upon which could allowed recover. 
the opinion the court said: 


difficult see what right, any, the plaintiff has and 
the check its proceeds. Obviously the title the check passed 
Malcolm Mackay, administrator the estate Jennie 
Mackay, when his duly authorized agent Prussian obtained delivery 
the check presentation the power attorney. Thereafter 
Mackay, administrator, owned the check, and was entitled its 
possession from Prussian, and now entitled the proceeds thereof. 

the estate Jennie Mackay were sue the Coney Island 
Bank, undoubtedly could recover, subject, course, any 
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equitable defenses available the bank. Graves American 
change Bank, 205; Marovich American Exchange Irving 
Trust Co., 132 Misc. Rep. 128, 229 110; Wolfin Security 
Bank New York, 170 App. Div. 519, 156 474, affirmed 

That there may real and valued equitable defense which the 
bank could raise action the Mackay estate indicated 
the proofs, perhaps sufficiently create equitable estoppel. 
Third National Bank Merchants’ National Bank, Hun, 475, 

Plaintiff argues and cites authorities show that the Coney 
Island Bank never acquired title the check, and that has 
responsibility arising out the forgery. With that position there 
can quarrel; but the plaintiff persistently evades the critical 
question raised the defendant the Brooklyn Trust Company that 
the government has shown neither title the check, the proceeds, 
nor the right possession thereof. 


Management Decedents’ Estates 


Banks and Trust Companies Executor, Administrator 


and Trustee Under Will 
JOHN EDSON BRADY 
the second series articles which began the May issue 


Public Administrators. 

Qualifications Individual Executor Administrator. 
12. Whom Letters Administration Granted. 

13. Corporation Executor Administrator. 


14. Effect Change Bank’s Identity Right Administer 
Estate. 


10. Public Administrators. number states, where there 
next kin other person, qualified and willing act, the 
estate administered official known the public administrator. 
Usually his right administer subordinate the right 
but some states precedent, being subordinate husband, wife, 
and next kin. 

The office public administrator not found all the states. 
Among the states which have public administrators are California, 
Colorado, Illinois, Massachusetts, Michigan, Missouri, Montana, New 
York, North Carolina, North Dakota, South Carolina, South Dakota 
and Wisconsin. 

several the states, where one appears who qualified 
receive letters administration, the statutes provide that the court 
shall appoint some suitable person, having specified qualifications 
perform the functions that office. 

The fact that there necessity for such office that pub- 
administrator one the many arguments support the 
wisdom will and naming therein executor the 
testator’s own selection. 

found Matter Estate Goddard, 544. The question 
there involved was the right administer upon the estate resident 
Kings County, New York, who died 1883. All the next 
kin, two whom resided the county Kings and one the 
petitioned the surrogate for the appointment the 
Brooklyn Trust Company administrator. 

But that time there was statute foree which provided that 
the administrator should have the prior right administer 
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upon all estates deceased pérsons ‘‘shall die leaving any assets 
and effects the county Kings, and there shall widow, 
husband next kin entitled distributive share the estate 
said intestate, resident the state, entitled, competent willing 
take out letters administration such 

Under this statute the surrogate issued letters the ad- 
ministrator. The case was appealed and the Court Ap- 
peals where the ruling the surrogate was affirmed. 

The Court Appeals reached this conclusion reluctantly, saying: 
facts this case bring within the class wherein the public 
administrator Kings County has been invested with the prior right 
administration. should have been gratified have found 
way which different result might have been arrived at. The 
equity allowing persons, entitled take distribution the estate 
deceased person, select the ageney which such distribution 
should made, manifest that ought not refused them 
except case where its impropriety clear and unmistakable. 
This, however, consideration which addresses itself the legisla- 
tive power alone and have alternative but declare the law 
find 


Qualifications Individual Executor Administrator. 
The qualifications individual acting executor administrator 
are fixed statute. age limit generally specified and years 
usually given the minimum. 

The Missouri statute provides that ‘‘no male female person 
under twenty-one years age, unsound mind shall executor 
Mo. Rev. Stat., 1919, chap. 

Massachusetts provided that, the person named 
executor will minor the time the probate, adminis- 
trator with the will annexed will appointed the court. Mass. 
Gen. Laws, 1921, chap. 192, chap. 193, 

Illinois person the age years may appointed 
executor, but not the time proving the will, admin- 
istration with the will annexed may granted during his minority. 
Cahill’s Rev. Stat., chap. §3. Colorado also provided that 
executor named will must years old the time the 
probate order qualify. Courtrights Mills Colo. Stat., 7909. 
some the states, where person entitled act executor 
administrator under the legal age, letters may issued his 
guardian. 

Another qualification frequently required executor ad- 
ministrator that resident the state which the appoint- 
ment made. some states, for Arizona, Idaho, Illinois, 
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Kansas, Missouri, New Mexico and Oregon, non-resident cannot 
act executor administrator. Non-residence more often 
disqualification where applicant seeking appointed ad- 
ministrator than where seeking authority act executor 
will. The state laws are more liberal the matter allowing 
outsider act executor than they are the appointing non- 
resident administrator; they recognize the right testator select 
his own executor, irrespective residence. some states, where 
non-resident may act executor, required give bond, 
bond being required resident executor. New York, non- 
resident the state who citizen the United States, may act 
executor administrator, but non-resident alien not allowed 
act either these capacities. Surr. Ct. Act. 94. 

The following provision found the Missouri statutes: 
testamentary and administration shall case granted 
non-resident this state; and when executor administrator shall 
become non-resident, the court shall, upon proof thereof, after due 
notice such executor administrator, revoke his Rev. 
Stat., 1919, chap. 10. 

New Mexico provided that the following persons may not 
either executor administrator: ‘‘non-residents this state, 
minors, judicial officers, persons unsound mind who have been 
convicted any felony, misdemeanor involving moral turpi- 
Anno. Stat., 1929, 47-109. 

some jurisdictions laws have been passed prohibiting married 
woman from acting administratrix. Other states have law the 
effect that the surviving partner decedent cannot appointed 
administrator his estate. 


§12. Whom Letters Administration Granted. Where 
person dies, leaving will, the question arises who shall 
entitled administer the estate. The matter regulated statute. 
number the statutes specifically declare the order which 
various persons shall entitled letters, the order being generally 
something like this: the surviving husband wife, children, 
grandchildren, father, mother, brothers, sisters, public 
administrator. These statutes not leave much the discretion 
the court. the person entitled otherwise qualified and willing 
act, the court bound the statute. 

The statutes some states, however, leave the matter more 
the hands the court. The laws Massachusetts, for instance, 
grant administration first the widow surviving husband the 
deceased and then ‘‘the next kin the court shall 
Gen. Laws, 1921, chap. §1. And Kentucky provided 
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that the court ‘‘shall grant the relatives the 
deceased who apply for the same, preferring the surviving husband 
wife and then such others are next entitled distribution, 
one more them who the court shall judge will best manage the 
Carroll’s Ky. Stat., 1930, 3896. 

The Laws Mississippi, 1928, chap. 83, 102, provide: ‘‘The 
court shall grant letters administration the relative who may 
apply, preferring first the husband wife and then such others 
may next entitled, the court may select stranger 
trust company organized under the laws this state, national 
bank organized under the laws the United States America doing 
business this state, the kindred incompetent.’’ 

some the states provided that, the person, who 
entitled under the statute letters, wishes, may designate some 
other person whom letters shall issued. other states, the 
person entitled letters does not wish act administrator, they 
must issued the person next line and willing 

Disputes frequently arise who properly entitled letters 
administration. New York appeared that woman 
died leaving will and her husband died shortly thereafter. The 
husband was survived son and daughter and left will 
the son. Both the son and daughter sought appointed admin- 
istrator the mother’s estate. There was dispute between them 
whether certain property belonged the decedent her 
husband. was, therefore, the son’s advantage establish that 
the property belonged not the decedent, his mother, but his 
father, under whose will would take. Nevertheless, the court 
held that this was not sufficient reason deny the son the right, 
secured him the statute, administer upon his mother’s estate. 

The court would have preferred appoint trust company, but, 
use the words the court, ‘‘a surrogate has ex- 
except cases where his disqualification declared the statute 

This what the court said with reference the appointment 
trust company: ‘‘Under the circumstances, would deem for the 
best interests all concerned that neither the petitioner (the 
daughter) nor the son appointed, and that letters issued 
trust company not connected any way with either them, and 
which would have interest the controversy between them, except 
see that the estate the decedent was properly 


13. Corporation Executor Administrator. one time the 
power corporation act executor administrator was seri- 
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ously questioned. Blackstone, his Commentaries (Vol. 477), 
among the disabilities corporation, includes the inability 
executor administrator, ‘‘for cannot take the oath for the due 
execution the This objection has been swept away 
modern statutes, which expressly authorize certain corporations act 
fiduciary capacities and provide that the oath office, when neces- 
sary, may taken certain specified officials the 

New York the taking the official oath trust company, 
which has been appointed act executor, administrator any 
other fiduciary capacity, dispensed with. Banking Law, 188-10. 
The same provision with respect banks found 106-8 the 
Banking Law, amended 1926. And the Federal statutes, 
the Federal Reserve Act (12 Code, 248 provide that 
any case which the laws state require that corporation act- 
ing trustee, executor, administrator, any capacity specified 
this section, shall take oath make affidavit, the president, 
vice-president, cashier, trust officer such national bank may take 
the necessary oath execute the necessary affidavit. 

There doubt today the power corporations act 
fiduciary capacity provided the corporation has been granted the 
necessary power its charter. Trust companies have long exercised 
these powers. National banks were granted the power section 
the Federal Reserve Act, and they are expressly authorized 
act under the statutes some the states. And state banks are 
receiving such powers under various state enactments. 

State banks Minnesota were given authority receive appoint- 
ments trustee, receiver, guardian, executor administrator under 
7663, Mason’s Minn. Stat. (1927). New York state banks have had 
such power under 24-a the Banking Law since 1919. 

California ‘‘any corporation which has shall 
under the general incorporation laws this state, authorized its 
articles act executor, administrator, guardian, 
assignee, receiver, depositary trustee and having paid capital 
not less than two hundred and fifty thousand dollars, which one 
hundred thousand dollars shall have been actually paid in, 
may appointed act such like manner in- 
Cal. Gen. Laws, 1923, Act 1749, 

1929 Michigan passed new bank act which provides that 
bank may apply the commissioner the banking department 
for permission act trustee, executor, administrator, registrar 
stocks and bonds, assignee, receiver, guardian estates minors, 
incompetent persons lunaties, and act generally agents 
attorneys for the transaction business, and management estates, 
any other fiduciary which trust companies now 


“ 


THE BANKING LAW 


434 


hereafter existing under the this state may engage.’’ Mich. 
Laws, 1929, Act No. 66. 

Section the Federal Reserve Act (12 Code, 248 
authorizing national bank act fiduciary capacity, not 
contravention the laws the state Pennsylvania and proper 
for such bank approved fiduciary the Orphans’ Court. 
this case, the petitioning national bank agreed keep all trust 
funds separate, required state law, deposit them separate 
bank and not remove trust funds property beyond the jurisdic- 
tion the court. The bank also stipulated that would submit 
examination the State Banking Department. was further held 
that the Federal law authorizing the Comptroller the Curreney 
appoint receiver for any insolvent national bank objection 
allowing such bank act fiduciary. Estate Edna Frisbie 
Turner, Superior Court Pennsylvania, October Term, 1922; af- 
firmed 120 Atl. Rep. 701. 

Section the Federal Reserve Act (12 Code 248), 
which referred above and which authorizes national banks act 
fiduciary capacity, reads follows: 


national banks act trustee, ete. grant 
special permit national banks applying therefor, when not con- 
travention state local law, the right act trustee, executor, 
administrator, registrar stocks and bonds, guardian estates, as- 
signee, receiver, committee estates any other 
fiduciary capacity which state banks, trust companies, other cor- 
porations which come into competition with national banks 
mitted act under the laws the state which the national bank 
located. 

the laws such state authorize permit the exercise 
any all the foregoing powers state banks, trust companies, 
other corporations which compete with national banks, the grant- 
ing and the exercise such powers national banks shall not 
deemed contravention state law within the meaning 
this chapter. 

banks exercising any all the powers enumerated 
this subsection (k) shall segregate all assets held any fiduciary 
capacity from the general assets the bank and shall keep separate 
set books and records showing proper detail all transactions en- 
gaged under authority this subsection. Such books and records 
shall open inspection the state authorities the same extent 
the books and records corporations organized under state law 
which exercise fiduciary powers, but nothing this chapter shall 
construed authorizing the state authorities examine 
records, and assets the national bank which are not held trust 
under authority this subsection. 

national bank shall receive its trust department deposits 
current funds subject check the deposit checks, drafts, bills 
exchange, other items for collection exchange purposes. 
Funds deposited held trust the bank awaiting investment 
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shall separate account and shall not used the 
bank the conduct its business unless shall first set aside the 
trust department United States bonds other securities approved 
the Federal Reserve Board. 

the event the failure such bank the owners the funds 
held trust for investment shall have lien the bonds other 
securities set apart addition their claim against the estate 
the bank. 

the laws state require corporations actmg 
fiduciary capacity, deposit securities with the state authorities for 
the protection private court trusts, national banks acting 
shall required make similar deposits and securities deposited 
shall held for the protection private court trusts, pro- 
vided the state law. 

banks such shall not required execute the 
bond usually required individuals state corporations under 
similar are exempt from this requirement. 

banks shall have power execute such bond when 
required the laws the state. 

any ease which the laws state require that corpora- 
tion acting trustee, executor, administrator, any capacity 
specified this section, shall take oath make affidavit, the 
president, vice-president, cashier, trust officer such national bank 
may take the necessary oath execute the necessary affidavit. 

shall unlawful for any national banking association lend 
any officer, director, employee any funds held trust under the 
powers conferred this section. Any officer, director, employee 
making such loan, whom such loan made, may fined not 
more than $5,000, imprisoned not more than five years, may 
both fined and imprisoned, the the court. 

passing upon applications for permission exercise the powers 
enumerated this subsection, the Federal Reserve Board may take 
into consideration the amount capital and surplus the applying 
bank, whether not such and surplus sufficient under the 
the case, the needs the community served, 
and any other facts and that seem proper, and 
may grant refuse the application accordingly: Provided, That 
permit shall issued any national banking association having 
capital and surplus less than the capital and surplus required state 


law state banks, trust companies, and exercising such 


Effect Change Bank’s Identity Right Administer 
Estate. One question which bound cause uncertainty and, con- 
sequently, litigation that which concerns the right bank 
continue act fiduciary position, which has been appointed, 
after there has been change its corporate identity. change 
identity, with the present discussion, takes place when the 
bank, which acting fiduciary, merges consolidates with another 
bank surrenders its charter for the purpose taking out charter 
different character, where state bank becomes national bank. 


436 THE BANKING LAW JOURNAL 


There are three principal .of banks which may become in- 
volved cases this kind—trust companies, state banks other than 
trust companies and national banks. bank any one these 
classes may give its charter and incorporate bank one 
the other classes. banks, the same different classes, may 
consolidate under new charter, they may merge under the charter 
one them. The words consolidation and merger are often used 
interchangeably. Strictly speaking, however, there distinction. 
new corporation, with new charter, springs into existence and 
both the old corporations cease exist, there consolidation. 
one the corporations continues and takes over the assets and 
liabilities the other there merger. 

When such change corporate identity takes place and one 
the two banks acting executor administrator some other 
trust capacity, doubt the right the bank continue quite 
likely arise the mind someone, especially someone who in- 
terested the estate and who would himself like take over the 
management the estate; or, the court, having jurisdiction the 
estate, may raise the question the bank’s authority its own 
motion. 

There are various contentions which may used establish the 
bank’s lack authority. Suppose state trust company named 
executor will and that, after qualifies such executor, the 
trust company merges with national bank under the national bank’s 
charter, the trust company ceasing exist going corporation. 
The national bank, having taken over all the affairs the trust com- 
pany, proceeds with the management the estate. But one the 
next kin comes into court, objects the national bank’s con- 
tinuing executor, and asks appointed administrator with the 
will annexed. His contention may that the testator did not name 
the national bank executor his will but, the contrary, named 
state institution, having different board directors, different 
officers, different by-laws and responsible entirely different banking 
authorities. The Federal statutes have bearing the question, 
especially section the Federal Reserve Act (12 Code 
248), which quoted section 13, above. The state statutes also 
have bearing and frequently these are statutes which were enacted 
years ago and which the time their enactment were never in- 
tended apply situation this kind. 

There are but few decisions the question because the question is, 
comparatively speaking, new one. There is, and can be, uni- 
formity among decisions this kind for the reason that they involve 
widely differing facts and are governed statutes which vary 
greatly the different states. 
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recent question this character one decided the Supreme 
Judicial Court Massachusetts May 29, 1928, Petition Wor- 
County National Bank, Parsons’ Estate, 263 Mass. 394, 
161 Rep. 797. 

this case appeared that the Merchants’ National Bank 
Worcester was appointed administrator the estate decedent 
October, 1924, and qualified such administrator giving the re- 
quired bond. June, 1927, the Merchants’ National Bank and the 
Fitchburg Bank Trust Company, corporation organized under the 
laws Massachusetts, merged under the charter the Merchants’ 
National Bank, taking the new corporate title, Worcester County Na- 
tional Bank. was held that, result the consolidation, the 
national bank had not lost its corporate identity and that, therefore, 
was entitled continue act administrator. 

another decision the Supreme Judicial Court Massa- 
chusetts was held that where Massachusetts trust company, which 
had been appointed act executor will, merged with ex- 
isting national bank under the national bank’s charter, the national 
bank could not continue act executor the place the trust 
the merger the trust company lost its identity and 
passed out existence. order for the national bank with 
the administration the estate was necessary for first apply 
the Probate Court and properly appointed. This decision 
parte Worcester County National Bank Worcester (Julia 
Leguard Estate) 263 Mass. 444, 162 Rep. 217. The decision 
was subsequently affirmed the United States Supreme Court, 
Supreme Court Rep. 368. The decision was affirmed notwithstanding 
section the McFadden Act, passed February 25, 1927, (12 
Code, 34a), authorizing the consolidation state bank with na- 
tional bank. This statute will referred length next month’s 
article. 

earlier Massachusetts decision, Petition Commonwealth 
Atlantic National Bank Boston (Estate Babbidge), 249 
Mass. 440, 144 Rep. 443 (June 1924), two questions the 
right banking institution act executor were presented. 
one instance, appeared that trust company, after being named 
executor will, was converted into national bank. The will was 
probated subsequent the conversion. the other instance, 
appeared that the trust company, after being named executor, was 
converted into national bank and subsequently consolidated with 
another national bank and the will was thereafter offered for probate. 
was held that neither instance was the national bank entitled 
act executor the estate. 

has been held the New York Court Appeals, Matter 
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Bergdorf’s Will, 206 309, Rep. 714, that, upon the 
merger trust company named executor will, into another 
trust company, the latter succeeds the rights the former such 
executor. 

The facts that case disclosed that 1904, one Bergdorf 
executed will, which named executors two individuals and 
the Morton Trust Co. New York City ‘‘and the survivors and 
suecessors 1910 the Morton Trust Co. was merged 
into the Guaranty Trust Co. New York under the provisions the 
New York Banking Law. The testator died 1911. the probate 
the will letters testamentary were issued the two individuals 
but the application the Guaranty Trust Co. for letters was denied 
and the company appealed. The holding was reversed the appellate 
and letters were issued the company. The Court Appeals 
said: ‘‘The merger transferred (the right act executor) 
the Guaranty Trust Co. and, effect, substituted that company for 
the Morton Co. The Guaranty Co. was entitled hold and enjoy 
even would the Morton Co. under unmerged 

The decision was based the New York Banking Law, now 
494, relating the merger one bank into another. That statute, 
the time this case was decided, provided that ‘‘upon the merger 
any corporation the manner herein provided all and singular 
the rights, franchises and interests the said corporation merged 
and every species property, real, personal and mixed and 
things action thereunto belonging shall deemed transferred 
and vested such corporation into which has been merged, 
without any other deed transfer, and the said last named corpora- 
tion shall hold and enjoy the same and all rights property, fran- 
chises and interests the same manner and the same extent 
said corporation merged should have continued retain the title 
and transact the business such corporation.’’ 

some the states statutes have been enacted which provide 
that the right administer estate, the event consolidation 
merger, other change corporate identity, passes the 
new bank. These statutes will discussed next month’s article. 


(To Continued) 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


INVESTMENT ESTATE FUNDS PARTICI- 
PATION CERTIFICATES 


Thomson’s Estate, New York Surrogate’s Court, 237 
Supp. 622 


Under subdivision 385 the New York Banking 
Law trust company, acting trustee under will, may invest 
estate funds participation certificates bond and mortgage, 
held the trust company its own name any representa- 
tive This provision not repealed section the 
Personal Property Law section 111 the Estate Law 
prohibiting trustees from purchasing securities from themselves. 


Intermediate accounting the trustees the estate John 
Thomson, deceased, which special guardian filed objections. Ob- 
jections overruled. 

White Case, New York City (Lyndon Arnold, New York 
City, counsel), for Bankers Trust Company. 

Thomson, Wood Hoffman, New York City, for the estate. 

William Orr, New York City, for Fifth Avenue Bank 
New York. 

Patterson, Eagle, Greenough Day, New York City (Carroll 
Walter, New York City, counsel), for United States Mort- 
gage Trust Company. 
Clarence Fay, New York City, special guardian. 


O’BRIEN, S.—In this intermediate accounting the trustees 
question has been raised upon facts not disputed which goes 
the validity the investment trust funds made the trustees. 
1927 the Bankers Trust Company, one the trustees, purchased 
assignment from the Title Guarantee Trust Company mort- 
gage for $310,000 made the Lizrose Realty Corporation cover- 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 395. 
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ing premises known 1013-1023 Avenue Brooklyn, Y., the 
payment which mortgage was guaranteed principal and 
interest the Bond Mortgage Guarantee Company. Decem- 
ber, 1927, the Bankers Trust Company executed and issued par- 
ticipation certificate, assigning from itself its corporate capacity 
itself and the other trustees under the will decedent herein 
share said mortgage the extent $2,500. This certificate 
participation, duly executed officer the Bankers Trust Com- 
pany, was placed with the estate securities separate envelope 
allotted the estate the vaults the trust company. copy 
said certificate was placed with the original mortgage located the 
vaults the Bankers Trust Company 501 Fifth avenue, and 
second copy filed with the papers pertaining said mortgage with 
the mortgage and real estate department said company the 
Fifth avenue office. Proper records kept the Wall street office 
the estate account showed the ownership the certificate the 
estate, and the records kept in-the mortgage and real estate depart- 
ment the Bankers Trust Company the Fifth avenue office 
under the mortgage showed the interest which the Thomson estate, 
together with the other participants, had the mortgage. this 
accounting proceeding the special guardian objects this particular 
investment and contends that the assignment the Bankers Trust 
Company part the mortgage which owned itself, one 
the surviving trustees, prohibited section 111 the Decedent 
Estate Law (as amended Laws 1928, chap. 362) and section 
the Personal Property Law (as amended Laws 1928, 
362). The former reads part follows: 


Investment Trust Funds.—An executor, administra- 
tor, trustee other person holding trust funds for investment may 
invest the same the same kind securities those which sav- 
ings banks this state are law authorized invest the money de- 
posited therein, and the income derived therefrom, and the shares 
savings and loan association having accumulated capital 
one hundred thousand dollars more, organized under the laws 
this state, provided, however, that such investment the 
funds any one estate trust any one association shall exceed 
ten thousand dollars, and bonds and mortgages 
real property this state worth fifty per centum more than the 
amount loaned thereon, and shares parts such bonds and 
mortgages, provided that any share part such bond and mort- 
gage held shall not subordinate any other shares thereof and 
shall not subject any prior interest therein, and provided fur- 
ther that bonds and mortgages parts which any fiduciary may 
invest trust funds together with any guaranties payment, insur- 
ance policies and other instruments and evidences title relating 
thereto shall held for the benefit such fiduciary and any other 
persons interested such bonds mortgages trust company, 
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bank authorized conduct trust department title guaranty cor- 
poration organized under the laws this state, national bank 
located this state and duly authorized act trustee therein, 
and that certificate setting forth that such corporation holds such 
instruments for the benefit such fiduciary and any other per- 
sons who may interested such bond and mortgage among whom 
the corporation holding such instruments may included, ex- 
ecuted such corporation and delivered each person who becomes 
interested such bond and mortgage. corporation issuing 
any such certificate shall keep record proper books account 
all certificates issued persuant the foregoing provisions. 
But trustee shall purchase securities hereunder from himself.’’ 


The latter statute reads follows: 


Investment Trust trustee other person 
holding trust funds for investment may invest the same the same 
kind securities those which savings banks this state are 
law authorized invest the money deposited therein, and the 
income derived therefrom, and the shares savings and loan 
association having accumulated capital one hundred thousand 
dollars more, organized under the laws this state, provided, 
however, that such investment the funds any one estate 
trust any association shall exceed ten thousand dollars, and 
bonds and mortgages real property this state 
worth fifty per centum more than the amount loaned 
But trustee shall purchase securities hereunder from 


The special guardian also relies upon section 231 the Surro- 
gate’s Court Act (derived from Code Civ. 2664-a, added 
Laws 1916, chap. 588), which reads follows: 


231. Funds Estates Kept executor, 
administrator, guardian testamentary trustee shall keep the funds 
and property received from the estate any deceased person separate 
and from his own personal fund and property. shall 
not invest the same deposit the same with any person, association 
corporation doing business under the banking law other person 
institution, his own name, but all transactions had and done 
him shall his name such executor, administrator, guardian 
testamentary trustee. 

person violating any the provisions this section shall 


Had the special guardian’s objection been made prior 1917, 
might have been well taken, for under the statutes they then 
stood investment such this would have been open attack. 
The Court Appeals December, 1916, Matter Union Trust 
Co. New York, 219 514, 114 1057, 1059, held: 

has been quite universally held that trustee should not in- 


vest trust funds his own name. Such rule law should not 
abandoned, qualified, any way impaired. individual trus- 
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tee should continuously and intentionally invest trust funds his 
individual name, his doing would meet with condemna- 
tion the courts. There difference between corporate trus- 
tee and individual trustee its his duty respect invest- 
ments. Trust funds should not only kept independent individual 
and other trust funds, but the investments thereof should, far 
possible, clearly defined, and all times stamped with the in- 
dividual trust which they severally belong. 

effect investing trust securities the name trust 
company and its own right the same the trust company 
took the trust fund deposit, leaving its investment and the ac- 
count relating thereto wholly its bookkeeping and the form adopted 
for keeping its accounts. Such holding trust fund does 
not outwardly distinguish the funds held trustee from the 
funds individual depositors with the trust company. Such manner 
investing trust fund violates the long-established rule that 
trustee should invest trust funds the name the trustee such, 
and also the rule that trust funds should, all times, kept 
far reasonably possible, the name the trust, that they 
identified, distinguished, and followed all persons interested 
therein. 


But 1917, Laws 1917, chapter 385, subdivision section 
188 the Banking Law was enacted. reads follows: 


any such corporation executor, administrator, guardian, personal 
testamentary trustee, receiver, committee depositary may 
made apportioning any estate fund held such 
tion any such capacities part interest bond and mortgage 
held the name such corporation, individually any 
representative capacity, and any such part interest may repurchased 
its face value such corporation individually any representa- 
tive capacity; but such bond and mortgage shall legal invest- 
ment for trustees under the laws this state and the records such 
corporation shall all times show every interest the said bond 
and mortgage and any part interest such bond and mortgage 
apportioned shall all times and remain least equal lien 
any other interest therein and such corporation shall promptly notify 
each person full age and sound mind the income there- 
from the fact that such investment has been made. Any moneys 
any such estate fund awaiting investment distribution may 
held deposit such corporation its own name, subject 
the provisions subdivision eleven this section; provided that ap- 
propriate entries showing the share interest each such estate 
fund the moneys held deposit shall, all times, appear upon 
the records such corporation.’’ 


Now (1) there objection raised that the original mortgage 
was not legal investment for trust funds; nor (2) has the com- 
pliance the trust company with all the requisite duties under said 
section 188 been questioned. Moreover (3) the payment prin- 
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cipal and interest has been guaranteed the Bond Mortgage 
Guarantee Company. Again, the certificate furnished the trust 
company trustee the trust company individually part 
follows: 
‘Copy 
Trust Company 
Participation Certificate 

No. Serial No. $2,500 

Trust Company, hereinafter called the Company, has 
received from Bankers Trust Company, James Thomson and 
Graham Thomson Trustees under the Last Will and Testa- 
ment John Thomson for the benefit Josephine Thomson 
the sum $2,500 for the purchase and hereby assigns the 
purchaser undivided share equal that amount, with interest 
thereon the rate the bond Lizrose Realty Corpora- 
tion for $310,000 due October 1932, and the first mortgage 
securing the same covering N/W corner Coney Island Avenue and 
Avenue Brooklyn, New York. 

days May and November Ist. 

bond and mortgage, together with any guaranties pay- 
ment, insurance policies and other instruments, and evidences title 
relating said bond and mortgage, are held the Company for 
the benefit the holders this and similar certificates issued 
against said mortgage, their successors assigns, upon the following 
and conditions which are agreed the holder this certi- 

cate. 

The aggregate the principal amounts said certificates 
shall never more than the principal remaining unpaid said 
bond and mortgage. 

The Company holds and shall hold said bond 
and mortgage and all other instruments and title relating 
thereto, all which shall marked with the serial designation 
noted this certificate, for the benefit the purchaser and any 
other persons interested therein. 

The Company, the receipt the interest and principal 
said bond and mortgage, shall distribute the same among the persons 
entitled thereto. 

Company shall have full power take any action may 
deem necessary desirable order enforce any the provi- 
sions said bond and mortgage and protect the mortgage security. 

The Company may for its own corporate account the 
holder similar shares said bond and mortgage. 

The Company may take and cancel this certificate any 
the payment the amount the principal and interest due 


There little force the argument that re-enactments 
section 111 the Decedent Estate Law and section the 
Personal Property Law made subsequently 1917, the year 
which section 188 the Banking Law was enacted, had the effect 
repealing the latter laws. Section 188 too definite and specific 
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statute permit repeal the re-enactment general laws 
bearing upon the same subject. There was express repeal and 
futile argue that there was implied repeal. Grimmer 
Tenement House Dept. City New York, 204 370, 
page 378, 884, 887, was held: ‘‘It familiar law 
that even under ordinary repeals implication are 
not favored and will not declared the ground inconsistency 
unless the same plain and unavoidable.’’ See, also, 
People rel. Sexton Warden Female Workhouse, Welfare 
Island, New York City, 216 App. Div. 223, 215 116; Welch 
City Niagara Falls, 210 App. Div. 170, 205 454. 

The objection raised the special guardian overruled. Proceed 
accordingly. 


BANK PAYING CHECK FORGED INDORSE- 
MENT LIABLE PAYEE 


Reimel Northwestern Trust Supreme Court Pennsylvania, 
148 Atl. Rep. 706 


drawee bank which pays check forgery the payee’s 
indorsement, written thereon the payee’s agent, liable for the 
amount the payee. 

ease this kind the burden proving negligence, any, 
the part the payee rests upon the bank. 

Knowledge the forgery the part the guilty agent 
imputed the payee, since would naturally conceal 
the crime. 

The failure the payee force settlement with the agent 
for nearly two years and bring the forgery light does not 
constitute negligence relieving the bank from liability. 


Action Theresa Reimel against the Northwestern Trust 
Company, which the North Philadelphia Trust 
vened. Judgment for plaintiff, and defendant and intervening de- 
fendant appeal. Affirmed. 

Augustus Daix, Jr., and Morris Dalton, both Philadelphia, 
for appellant North Western Trust Co. 

Samuel White (of Peck, White Forster), Philadelphia, for 
appellant Philadelphia Trust Co. 

White, Jr., Maurice Sloan, and Sloan. White Sloan, all 
Philadelphia, for appellee. 


NOTE For similar decisions Banking Law Journal Digest (Third 
Edition) 446. 
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WALLING, J.—In 1923, the plaintiff, Theresa Reimel, being 
the owner certain properties West Ontario street, Philadelphia, 
placed them charge one Frank McDougall, real estate agent, 
with offices that section the city. the summer 
1924, agent for plaintiff, contracted sell one the 
properties, 721 West Ontario street, Mrs. Henry 
Wahl, for $4,000, and gave plaintiff $100 hand money. The settle- 
ment was and was made the bank the Northwestern Trust 
Company, the defendant. Plaintiff executed the deed, which 
Dougall prepared, and which took the bank and delivered 
the purchasers September 19, 1924; that being the day settle- 
ment, and plaintiff uot being present. which time the purchasers 
paid cash full for the property, the same being deposited that 
bank, and its treasurer, close the deal, then gave check the 
bank for $4,262.05, payable the order Theresa Reimel. The 
check, which included certain charges addition the $4,000, was 
handed McDougall, who forged plaintiff’s name thereon, also in- 
dorsed his own, and the proceeds were credited his the 
North Philadelphia Trust Company. The latter also indorsed the 
check and defendant paid the regular course business. 
Dougall falsely reported plaintiff that had taken $2,500 mort- 
gage part payment, which had left for record, and that, owing 
rush business, might about year before could get 
back for her. also paid her $676.09 account the purchase 
money and promised to, but never did, pay the balance. how- 
ever, made her two semi-annual payments interest the supposed 
mortgage, and put her off repeated excuses and promises close 
the transaction. 

The proof not clear whether plaintiff expected all cash for the 
property part mortgage. any event, she had confidence 
until she failed get the mortgage, further interest 
thereon, final settlement; then, July, 1926, she made in- 
vestigation and found mortgage had been given, and that her name 
had been forged the check, and its proceeds misappropriated. She 
notified the defendant bank the forgery, and, its refusal pay 
her the amount the check, brought this suit. The North Phila- 
delphia Trust Company, having guaranteed the indorsements, inter- 
vened defendant, has also brought appeal. 

Plaintiff testified that when, July, 1926, she discovered the 
forgery, she immediately gave the defendant bank notice thereof. 
The defense offered evidence that such notice was not received until 
the following December. The trial judge instructed the jury, 
substance, that plaintiff gave defendant notice the forgery 
her discovering the same July she was entitled recover, but 
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she did not give such notice until December the verdict should 
for defendant. The verdict for plaintiff for the amount the 
check, less what McDougall had turned over her, settled the 
question fact when the notice was given. 

Defendant, this appeal it, contends, however, that plaintiff 
was guilty such negligence failing make earlier discovery 
the forgery relieve from liability. Negligence never 
presumed, and the burden proof thereof here was the defendant, 
for without such proof could not prevail upon that branch the 
case. The facts relied meet this burden were brought out 
own testimony, and consisted largely her failure 
force settlement with her real estate agent for nearly two years, 
although had paid her only $679.09 and one year’s interest the 
supposed mortgage, account the sale. She also testified she 
thought the trust company would mail her check. The record 
silent when for what amount what account she expected 
the check. Whether she intended convey the idea that she expected 
for the full consideration the sale, for the balance less the 
mortgage and amount paid her McDougall, either, uncertain. 
That remark was not responsive any question, and was too in- 
definite upon which base finding. Had she said she expected 
check for the $4,000 day settlement, would have been im- 
portant. judge her conduct, her entire testimony must 
including the statements that McDougall continually put 
her off with promises settlement, payments interest the 
alleged mortgage, and that, soon she became suspicious 
his wrongdoing, she made inquiry and discovery the forgery 
promptly reported the same the defendant. 

being guilty the forgery, would naturally conceal 
his crime from the plaintiff. Hence, although was her agent, 
notice him was not notice her. National Union Ins. Co. 
Mellon National Bank. 276 Pa. 212, 119 910; United Security, 
Co. Cent. Nat. Bank, 185 Pa. 586, 97. The proof, taken 
whole, did not warrant finding that plaintiff was negligent 
failing make earlier discovery the forgery. Plaintiff was 
not bound disbelieve her agent, suspect him wrongdoing, 
and she would not guilty negligence merely because deceived 
her plausible excuses and promises. She could not expected 
out and search for proof against him until she knew something 
justify it. 

There being conflict the proof the question 
alleged negligence failing make earlier discovery the 
forgery, the trial judge did not err treating one law, and 
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favor the defendant. Plaintiff was not depositor with defendant, 
whose duty was examine returned checks and promptly notify 
the bank alterations the face the check, forgeries her 
signature drawer (Myers Southwestern National Bank, 193 Pa. 
280, Am. St. Rep. 672; McNeely Co. Bank North 
America, 221 Pa. 588, 891, (N. S.) 79), but not 
forgeries indorsements thereon (United Security Co. Central 
National Bank, 185 Pa. 586, 97). The fact that defendant 
bank adds nothing whatever duty liability. The 
true rule between these parties that expressed Com. Moltz, 
Pa. 527, Am. Dec. 499, which has been steadily followed 
late Osterling Frick, 284 Pa. 397, 405, 131 250. 
Moreover, the instant case, even defendant’s theory plaintiff 
had prior knowledge the controlling facts. 

The other questions raised not seem require discussion. The 
trial court could not properly have taken the case from the jury 
and did not abuse its discretion refusing new trial. 

The judgment affirmed. 


LIABILITY FOR ASSESSMENT FAILURE 
NATIONAL BANK 


Early Richardson, United States Supreme Court, Sup. Ct. Rep. 
176 


The defendant purchased shares stock national bank 
from registered stockholder with the intent, the time such 
purchase, giving the stock his minor children. The bank 
was then failing condition, but the defendant had know- 
ledge this fact. subsequently presented the stock certificate 
the bank and had two issued the names his 
two minor children. Upon the failure the bank was held 
that was subject the assessment imposed upon national bank 
stockholders where the bank fails. The defendant’s children were 
without legal capacity assume the obligation imposed the 
statute. Upon becoming age they might elect whether 
avoid the entire transaction; and, since the transfer 
would work their disadvantage, the law avoided for them. 
was also held that there was merit the contention that 
the defendant was trustee for the children and such not 
subject the statutory assessment. 


NOTE For see Banking Law Journal Digest (Third 
Edition) 1185. 
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Action Thomas Early, receiver the Farmers’ Mer- 
chants’ National Bank Lake City, C., against Richardson. 
from the United States Court Appeals for 
the Fourth Certified questions answered. 

Whiting, Columbia, C., for Early. 

Hinds, Kingstree, C., and Henry Davis, Florence, 
C., for Richardson. 


SUTHERLAND, J.—The court below has this court 
the following question law upon which instruction desired: 


one, who purchases shares stock national bank, liable 
for assessment subsequently imposed the Comptroller the 
Currency upon the stock for the benefit the creditors the bank 
after the insolvency thereof, when appears that the purchaser 
bought the stock from the registered holder thereof and received 


certificate therefor endorsed blank the holder, with intent 


the time such purchase and delivery giving the stock his 
minor child, but without knowledge that time the failing condi- 
tion the bank, intent avoid the stockholder’s liability, and 
when, after the acceptance the endorsed certificate from the seller, 
and before the insolvency, the purchaser with like knowledge and 
intent, promptly presents the certificate the bank, causes the shares 
name? 


The suit was brought recover the amount assessment upon 
shares the capital stock the bank ordered the Comptroller 
the Currency because the assets the bank were insufficient 
pay creditors. Richardson had purchased the stock and received three 
certificates therefor indorsed blank the seller. delivered 
these certificates the bank with verbal instructions register the 
stock and issue two new for shares the name his 
minor son, and another one for shares the name his minor 
daughter. This was done, the new being retained the 
the bank. 

When Richardson bought the stock and received the certificates 
therefor, indorsed the seller, title passed, and the transfer was 
complete between the parties. Johnston Laflin, 103 800, 
804, Ed. 532. Thereupon, between seller and purchaser, 
the purchaser alone became liable for any assessment thereafter im- 
posed; for, between them, would disregard all equitable 
principles continue against the seller the burdens ownership 
after the purchaser had become entitled all the benefits, 
the receipt dividends. Whether under the facts the liability 
the seller continued, between him and the different 
matter not necessary considered; for, any event, the pur- 
chaser, who alone sued, not with that question. 
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That the actual owner the stock may held for the assessment, 
although his name does not appear upon the transfer books the 
bank, well settled. Ohio Valley National Bank Hulitt, 204 
162, 167, 168, Ct. 179, Ed. Davis Stevens, 
259, Fed. Cas. 177, 178 (No. 3,653) Case Small, 
722, 724; Houghton Hubbell, 453. 

The real question whether the intent Richardson buy the 
stock for his minor children, and the fact that his direction the 
transfer was made them upon the books the bank and certificates 
issued their names, had the effect relieving Richardson from 
liability. think not, since the transferees, being minors, were 
without legal capacity assume the obligation. Upon coming age 
they would have election either affirm avoid the entire 
transaction. the meantime, the transfer the stock having re- 
sulted their disadvantage, the law will avoid for them, thus 
leaving the liability Richardson for assessments unaffected. See 
Aldrich Bingham, 131 363; Foster Chase, 797; Foster 
Wilson, Id. 

Foster Chase, supra, the father bought stock the names 
his minor children, and suit was brought against him for the 
amount assessment. Disposing the point here presented the 
court well said: 


plaintiff claims that the defendant made himself liable for 
the assessment because the incapacity his children take the 
stock and make themselves liable for it. that they only 
are the shareholders, and liable, any one is. Assent necessary 
becoming shareholder, subject this liability, national bank. 
Keyser Hitz, 183 138, Ct. 290, Ed. 531. Minors 
not seem have anywhere the necessary legal capacity for that. 
The principles upon which this disability rests are elementary and 
universal. Bl. Comm. 492; Kent, Comm. 233. buying and 
paying for this stock, and having placed the books the bank, 
the defendant acted for himself; having placed there the 
names his children, with their assent, assumed act for 
them. they could not themselves assent bound the 
liabilities shareholder, they could not authorize him assent 
for them bind them. the extent that they could not 
bound acted without legal authority, and bound only himself. 
Story, Ag. 


There merit the point, made argument, that Richard- 
son was trustee for the minors, even that would enable him 
avoid personal liability, Johnson Laflin,.5 Dill, 65, 82, Fed. Cas. 
No. 7,393; and there nothing certified the court below which 
furnishes basis for the suggestion. Richardson, having bought with 
his own money, beeame the owner the stock. And although the 
purchase was made with the intent giving the stock his children, 
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non constat that would not change his mind, was perfectly 
free do. The new certificates simply were issued and registered 
the names the children, and this, effective, would have re- 
sulted only consummating ordinary gift. more created 
trust than the donees had been persons sui juris. The question 
must answered the affirmative. 

ordered. 


NOTE NOT SUBJECT DEFENSE USURY 


City National Bank Miami Lake Construction Co., New York 
Supreme Court, 237 Supp. 


The fact that interest the rate per cent. excess 
the rate allowed law the state New York not defense 
action brought New York note executed Florida 
and bearing interest the rate per cent., which rate legal 
the state Florida. 


Action the City National Bank Miami, national banking 
corporation, against the Lake Construction Company, impleaded with 
John Lake. From order the Supreme Court, New York 
County, denying its motion strike out the defense the individual 
defendant, John Lake, pursuant rule 109 the Rules Civil 
Practice, the ground that the defense insufficient law, plaintiff 
appeals. Reversed, and motion granted. 

Manfred Nathan, New York City, for appellant. 

Hutton Holahan, Brooklyn (Adrian Stevenson, Brook- 
lyn, counsel), for respondent. 

MARTIN, J.—This action involves the liability the defendant 
John Lake indorser promissory note. The note was 
made the state Florida, bears interest the rate per cent., 
and provides case default that the maker will pay the cost 
all collection, including attorney’s fees. 

The defense which the plaintiff sought strike out substance 
that the plaintiff foreign corporation not licensed business 
the state New York; that the contract instrument sued upon 
one that New York corporation forbidden the laws the 
state New York make; that the cause action herein sued upon 
may not maintained the plaintiff reason the provisions 
section the General Corporation Law the state New York. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
1310. 
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Section (now section 223) the General Corporation Law 
provides: ‘‘But foreign corporation cannot maintain action, 
founded upon act, liability obligation, express 
implied, arising out of, made and entered into consideration of, 
act, which the laws the state forbid corporation association 
individuals do, without express authority law.’’ 

was first argued Special Term that this defense was based 
upon the fact that the note sued upon, bearing per cent. interest, 
contravened the usury statute the state New York. Where 
note made outside the state, bearing the lawful rate interest 
allowed that state, the mere fact that that rate would usurious 
another state not defense action brought the state 
where that rate interest would have been usurious. 

Rep. 480, the court said: ‘‘The promissory note suit bears date 
Washington, C., April 1889, was made payable bank 
Watertown, Y., and carried interest the rate per cent. 
per annum. The appellant was indorser upon it, and defends the 
ground usury. the contract the parties which evidenced 
this note was governed the laws this state, the defense should 
have prevailed; but made under the laws the District Colum- 
bia the judgment was right, and should sustained. For 
the court hold, because the note was not actually signed 
dorsed the District Columbia, where the agreement evidenced 
was made, because was made payable another state, that the 
contract was void contravening the usury laws the place sig- 
nature and payment, would intolerable and against decisions 
this court. Bank Low, 566 Am. Rep. 533]; Trans- 
portation, ete., Co. Kilderhouse, Sheldon Haxtun, 

also contended plaintiff that section the General 
Corporation Law has application corporate borrower, 
the transaction not prohibited even corporation. 

The defendant also relies section 114 the Banking Law. 
That section does not make usurious transaction void, but, the 
contrary, provides only for penalty for taking usurious interest, 
leaving the transaction valid and enforceable. 

The plaintiff says that, addition the transaction here sued 
upon being one which corporation could enforce, there 
ground for alleging that tainted with usury. 

581, the court said: ‘‘The loan was made the realty company. 
was the primary debtor. Rieser was secondary debtor, having 
guaranteed pay the loan the realty company did not. express 


q 
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provision the statute the realty company could not interpose 
defense 


Moers American Exch. Nat. Bank, 208 App. Div. 473, 


727, 728, the court said: cannot doubted, that this 
plaintiff, its name gave reason believe, was corporation, the 
undertaking the note pay per cent. interest would not void 
being usurious. The contract would lawful, and penalty 
would attach, under either the United States state enactments, im- 
posed severe civil fine banking association making 
contract for 

There nothing the face the amended complaint from which 
implied that the transaction obligation sued upon one 
which New York corporation could not sustain the courts New 
York. The amended answer sets forth facts way defense 
upon which can predicated any claim that the transaction il- 
legal, one upon which domestic corporation might not sue. The 
mere conclusion that the contract sued upon one forbidden the 
laws the state New York insufficient upon which found 
defense, without alleging additional facts show what respect the 
transaction illegal. 

The order denying the motion strike out the defense should 
reversed, with $10 costs and disbursements, and the motion granted, 
with $10 costs. 


CONFISCATION DEPOSIT RUSSIAN BANK 


Koronec Highland Park State Bank, Supreme Court Michigan, 
228 Rep. 720 


Where bank established credit Russian bank the 
request customer was held not responsible the customer 
upon the confiscation the deposit Bolsheviks. 


Action Simion against the Highland Park State Bank. 
From judgment for defendant notwithstanding verdict for plaintiff, 
plaintiff brings error. Affirmed. 

Charles Lorenzo, Detroit, for appellant. 

Anderson, Lacy Lawson, Detroit (C. Huddleston, 
Detroit, counsel), for appellee. 

WIEST, 18, 1917, plaintiff went defendant bank 
and paid $990 have 4,000 rubles established for him 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 416. 
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the Moscow Government Savings Bank Moscow, Russia, with 
pass book returned and delivered him. Not receiving the pass book 
from defendant, brought this suit recover the money paid, and, 
upon trial jury, had verdict, but, notwithstanding, the court 
entered judgment for defendant. Plaintiff reviews writ error, 
and defendant alleges cross-errors upon the trial. 

the judgment right, point fact most favorable plain- 
tiff and applicable law, must affirmed. When the case was here 
before (224 Mich. 557, 222 185), stated two issues fact 
submitted upon new trial. Such issues have been submitted 
jury, and both found claimed plaintiff. the trial, under 
review, some new evidence was introduced, and presents the question 
law will now consider. 

The contract for establishment the credit was silent ways 
and means, and therefore defendant was authorized employ the 
usual and approved method adopted banks. The defendant bank 
handled the matter the usual and approved way sending its 
check for the amount the foreign exchange department the 
American Express Company, New York City, accompanied in- 
structions cause the credit established the Government 
Savings Bank Moscow. The express company had large deposit 
the Russian Asiatic Bank, its correspondent, Petrograd, one 
the then principal banks Russia, and sent its check the Petro- 
grad bank with instruction establish the credit the Moscow bank. 
letter, dated Petrograd, August 22, 1917, the Russian Asiatic 
Bank acknowledged receipt the express company check and the 
instructions. Whether the credit was established the Petrograd 
bank the Moscow bank not known possible finding out, for 
the Bolsheviks overthrew the provisional government October, 1917, 
and, the undisputed evidence former Russian lawyer, 
judge, prosecutor, and man affairs, who lived Petrograd 
October, 1917, and visited Moscow each week, had dealings with the 
Russian Asiatic Bank Petrograd, and was familiar with the Govern- 
ment Savings Bank Moscow, and now sweeper the Ford 
factory Detroit, the Bolsheviks seized and confiscated all the banks 
and destroyed their records. 

this the Bolsheviks was after the credit was 
established the. Petrograd bank the Moscow bank, then de- 
fendant performed all had agreed do, except obtain and 
deliver plaintiff pass book from the Moscow bank. pass book, 
under such would not worth the paper employed, 
for, such plaintiff’s money was lost after reaching the place 
where had directed deposited. must assume what 
has just been stated that the Moscow bank was confiscated and 


q 
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exist before the deposit reached there, 
and, such event, the destruction the Petrograd bank rendered 
stoppage not only impossible but futile, and the destruction the 
Moscow bank made impossible, because the nonexistence that 
bank, execute the contract well render effort that 
effect absolutely useless, for both banks were destroyed. 

The circuit judge was requested defendant instruct the jury: 
nonexistence the Bank Moscow, that your verdict 
for the Defendant cause for action.’’ 

That instruction was not given, although the court stated: 


further claimed that the defendant performed its part 
the contract sending the rubles the bank Russia, with in- 
structions what with them, and reason the fact that the 
bank Russia ceased exist, fact for which the defendant was 
responsible, and cannot liable the plaintiff this 
case. 


The court did not instruct the jury what use make this de- 
fense, established the evidence. 

History tells that Russia was turmoil, commencing with the 
revolution which culminated the abdication the Tsar March 
15, 1917, and the establishment the provisional government, which, 
turn, was overthrown the Bolsheviks October, 1917. 

Plaintiff having designated bank which defendant should 
establish credit his behalf, and appearing that defendant, 
the usual course, paid have such credit established, and having 
traced the transit the money the bank Petrograd, and 
appearing that the bank Petrograd and the bank Moscow, 
selected plaintiff, were confiscated and destroyed the Bolsheviks, 
the defendant not only excused from furnishing plaintiff with 
pass book, but not liable this action. 

The contract was executory. designating the Moscow bank 
the place for defendant establish the credit deposit, the law 
implied, the absence express stipulation the subject, that 
the parties dealt with view the continued existence the desig- 
nated bank, and, when defendant established the fact that, the 
usual and approved course carrying out the terms the contract, 
purchased and paid for the 4,000 rubles, and the credit therefor 
was established the Petrograd bank, with directions transmit 
the credit the Moscow bank, and both banks were confiscated and 
therein rendered worthless, the loss not placed upon 
defendant. Nondelivery worthless pass book did not result 
any loss plaintiff. 

The judgment affirmed, with costs defendant. 
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BANK LIABLE PAYING CHECKS FORGED 
INDORSEMENTS 


Amerton Hotel Corp. National City Bank New York, Su- 
preme Court, Appellate Term, 239 Supp. 595 


The plaintiff company filed with the defendant bank statement 
authorizing certain officers sign its corporate name. Two the 
plaintiff’s employees forged indorsements checks payable the 
plaintiff and cashed them the defendant bank, which the 
plaintiff kept its was held that the bank was liable 
the plaintiff for the amount its loss. 


Action the Amerton Hotel Corporation against the National 
City Bank New York. Judgment for defendant, and plaintiff ap- 
peals. Reversed, and judgment directed. 

Howard Kelly, New York City, for appellant. 

Shearman Sterling, New York City (Walter Earle, 
New York City, counsel), for respondent. 


BIJUR, plaintiff from judgments favor de- 
fendant after trial judge without jury. 

Plaintiff maintains hotel the city New York, and had 
deposit account with defendant with which had filed papers limit- 
ing certain officers the right sign the corporate name. had 
two employees, one Peterson, its secretary and director, and an- 
other, Miss Phelan, cashier who had charge the petty cash. 
Neither was authorized use the corporate name any way. Be- 
ginning October, 1926, and ending June, 1927, Peterson and 
Miss Phelan abstracted checks, aggregating over $6,000, made 
guests the hotel and drawn order, indorsed its 
name thereon, and their own names, and received the cash therefor 
from the defendant. During this period, the defendant knew, 
was bound know, that its and their conduct was unauthorized. 
Under these matter law, plaintiff was entitled 
recover the amounts converted, for which this suit has been 
brought. view also the fact that the diversion the funds was 
defendant’s deliberate disregard plaintiff’s unequivocal 
directions, defense negligence, whatever may have 
been intended mean, was unavailing. Critten Chemical Nat. 
Gutfreund East River Nat. Bank, 251 58, 167 171. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 448. 
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Moreover, such defense would still further eliminated ap- 
plication other principles announced recently the Court Ap- 
peals National Surety Co. President Directors Manhattan 
matter law emphasized the consideration that relation 
depositor and depositary bank, with their reciprocal obligations, 
here involved. Stern President Directors Manhattan Co., 
134 Mise. Rep. 351, 235 634, affirmed Appellate Division 
December 20, 1929, 237 forgeries were committed 
before the checks had entered the account the plaintiff, indeed 
may indulge any assumption that they would have been there 
deposited, 

The substantial defense litigated the trial was that the amount 
the had been restored the plaintiff’s funds and 
used for its purposes. This defense rests wholly upon the testimony 
Miss Phelan, who said that the money had been replaced her 
the cash drawer hotel ‘‘bank’’—as was called—and disbursed 
her for the purpose paying for packages delivered 
for guests the hotel, for U.’s representing money advanced 
employees the hotel, and for cashing checks hotel guests 
matter convenience. She further testified that the reason she 
used these moneys for that purpose instead availing the usual 
method asking the authorized officers the hotel for moneys for 
petty cash purposes (for which she was supposed keep from time 
time about $600 hand) was that the officers number 
refused furnish her with such petty cash the plea 
that the company’s banking funds were insufficient. There was not 
written evidence nor entry any book verify her story, 
which its face was grossly improbable incredible, and 
her credibility was further impeached, not only her conceded 
participation the wrongdoing, but statement signed her 
immediately the discovery the shortage, which she said that 
she had made entries cover ‘‘money borrowed from owed 
Mr. Peterson, which money knew belonged the hotel,”’ 
and also ‘‘the entire shortage accounts made moneys 
given Mr. Peterson.’’ 

The improbability her testimony further emphasized 
complete lack explanation why she, mere cashier, should feel 
impelled commit long series forgeries that corporation 
which she had interest should kept funds the shape 
which apparently the officers the corporation did not deem 
necessary furnish. Moreover, difficult understand how the 
petty cash should totally depleted cash and remain 
the money derived from the forgeries was being used cash checks 
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hotel guests; and this turn reflects the other feature the 
story that the officers the hotel had refused furnish petty cash 
because alleged lack funds—when the actually had the 
funds the shape the checks the guests her hands the 
time the pretended refusal. 

opinion, the the case and the factors 
which have alluded are quite sufficient compel the complete dis- 
belief the testimony the restoration the funds the hotel 
treasury, regardless other considerations, which further ref- 
erence need made. 

Judgments reversed, with $30 costs, and judgments directed for 
plaintiff for the amounts demanded the complaints, with interest 
from the appropriate dates, and costs. 


DEPOSITOR’S DUTY LOOK FOR FORGED 
INDORSEMENTS 


McLaughlin, National City Bank New York, New 
York Supreme Court, Appellate Division, 239 Supp. 598 


depositor not required examine the indorsements 
checks drawn him, when the checks are returned his bank, 
for the purpose finding any have been paid forged indorse- 
ments. required make such examination, however, 
when any circumstance suggesting irregularity the use his 
checks, brought his attention. 


Action against the National City Bank 
New York. From order denying motion strike out 
from the answer the amended complaint the first, second and third 
separate and partial defenses, which are also pleaded complete de- 
fenses, the ground that they are insufficient law, plaintiff ap- 
peals. Modified and affirmed. 

Compton Delaney, New York City (Frank Delaney, 
New York City, counsel; George Brokaw Compton and Frank 
Dillon, both New York City, the brief), for appellant. 

Shearman Sterling, New York City (E. Crosby Kindleberger, 
New York City, counsel), for respondent. 


McAVOY, J.—The action was brought against the defendant bank, 
where plaintiff kept account. The complaint states that one 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 444,445. 
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plaintiff’s employees, bookkeeper, unauthorized sign checks 
which plaintiff was the drawer, and that had knowledge that 
he, Webster, prior October, 1928, when was discharged, had been 
guilty any 

Plaintiff had account with defendant bank, and its balance was 
sufficient pay all checks set out the complaint. Within 
months—beginning June 1927, and ending September, 1928— 
Webster prepared certain checks for the plaintiff which were payable 
certain creditors the plaintiff payees. There were checks 
number, and they aggregated over $17,000. These checks were 
different payees, and they were charged the account plaintiff 
the defendant bank during the period mentioned. first there was 
about one check month, and later several checks each month. 

According the complaint, these checks were never delivered 
the payees, but were stolen Webster, who was plaintiff’s auditor 
and bookkeeper, indorsing the payees’ names and then depositing 
the checks without the payees’ knowledge bank Hoboken, 
where had account. These checks were credited the account 
Webster the Hoboken Trust Company, and from time time, 
after June 1927, the National City Bank paid these checks from 
without plaintiff’s consent the payees’ consent. 
demand was made for the aggregate amount the checks, $17,- 
003.63, for which the judgment asked. 

The three complete defenses, also pleaded partial defenses, are: 

(1) account stated, which refers detail the rendering 
defendant bank plaintiff, depositor, monthly statements, and 
the return all the checks that were paid. 

These plaintiff accepted, made objection the correctness 
any them, but approved the same expressly, and each month, 
alleged, account was thus duly stated, which was agreed 
between plaintiff and defendant that defendant was then debt 
plaintiff such sums were mentioned the statements. The an- 
swer states the number and amount all checks drawn, the deposits 
month month, and the balance the end each the months 
according the statements defendant, which plaintiff accepted. 
then alleged that reason the delivery these statements 
account the plaintiff, and its approval and failure object 
within reasonable time any the items, the plaintiff estopped 
from disputing the correctness the statements, and cannot recover 
for these payments the forged indorsements genuine payees. 

(2) Webster was intrusted plaintiff with the custody post- 
ing all its books account, including the cash receipt book and bills 
payable book and general ledger, and that made these personally 
through his subordinates; that was also intrusted with the making 
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out the face checks, and with the duty examining statements 
the bank sent each month the defendant plaintiff, and 
checking the lists checks and vouchers. 

then alleged that the checks mentioned the complaint were 
signed officers the plaintiff and paid the defendant, without 
knowledge invalidity irregularity its part with respect the 
indorsements. also set out that the indorsements the names 
the payees were made Webster his own undisguised 
ing, and that Webster, violation his duty, unlawfully abstracted 
the vouchers accompanying statements account returned the 
defendant the plaintiff from time time about the first 
each month, comprising total out the checks mentioned, 
and destroyed the checks. 

then stated that plaintiff had duty depositor the 
bank properly examine, receipt from the defendant each month, 
all the statements account and lists vouchers, and compare with 
the stubs plaintiff’s checkbook. Defendant then states that plaintiff 
negligently failed examine these vouchers and compare them with 
the list vouchers, and observe that were missing, and that, 
such comparison had been made any month the plaintiff, through 
its officers clerks other than Webster, the absence vouchers would 
have been discovered, and the forgery Webster detected, and not 
permitted run for months. 

then alleged that there was negligence the part de- 
fendant paying plaintiff’s checks, but reason plaintiff’s gross 
negligence foreclosed from holding defendant liable for the 
amount any the checks. 

(3) Defendant repeats and realleges the allegations the second 
defense, and alleges that plaintiff negligently failed examine all 
the checks and vouchers which defendant returned each month, but 
delivered all them without examination Webster, thereby giving 
him the opportunity abstract and destroy the vouchers containing 
the false indorsements. 

set out, then, that plaintiff had examined the vouchers, 
through any its officers employees except Webster, would have 
discovered, not only that large number the names the payees 
its checks were indorsed the same handwriting (Webster’s), 
and that the amounts checks paid creditors did not correspond 
the amount shown due creditors the books the amount 
purchases made plaintiff from its creditors, but also that many 
instances the checks shown the stubs the checkbook have 
been paid said creditors were greatly excess the amount 
shown the bills payable book plaintiff due said creditors, 
and that said checks were some instances duplications previous 
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checks the same payee. then alleged that, reason the 
gross negligence plaintiff, precluded from recovering. 

There quite difference between this case and the case Na- 
tional Surety Co. President and Manhattan Co., 252 
247, 169 372, recently decided. There are many facts 
not present that case which are here admitted. There are many 
discrepancies here which comparison the checks with the check- 
book would have imparted innocent party, unaware the for- 
geries. was said Critten Chemical National Bank, 171 

plaintiffs’ position may worse because they intrusted 
the examination [to clerk, who committed the forgeries], instead 
third person; but they can better off that account, 
they would have been chargeable with the negligence failure an- 
other clerk the verification the accounts, they must equally 
for the default Davis, far the examination itself would 
have disclosed the facts.’’ 

Various things might have been discovered clerk who was 
not himself the forger, but the fact that there were number 
vouchers extracted each month could have been discovered from the 
monthly bank statement and the list. The absence vouchers could 
have been discovered check-up and the forgery discovered. The 
checks ran eight plaintiff, and the amounts the 
checks did not correspond the amounts shown plaintiff’s books. 
Many the checks the regular creditors were duplicated. 
think that, under these was proper allow the de- 
fenses stand partial defenses only, but not complete defenses. 

The rule that, any comes the attention 
the depositor suggest irregularity the use his checks, 
may not shut his eyes this and avoid the trouble investigating; 
but, the first forgeries, the missing checks and the other dis- 
would not have shown the depositor any circumstance for 
suspicion until they had been paid, and thus was not under any 
duty them. The defense thus would not avail checks 
advance abstractions which might have been discovered. 

the pursuit the investigation, may required resort 
examination indorsements the checks, but that merely 
picion exists start inquiry, the depositor need not look for 
imaginary trouble looking over indorsements his checks, 
making comparison thereof. 

The order should modified, granting the motion strike out 
the three defenses complete defenses, and denying the motion 
strike them out partial defenses and, modified, affirmed, with 
$10 costs and disbursements the appellant. 


“ 
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ALTERATION NOT MATERIAL 


Mair Schwartz, Supreme Court Minnesota, 229 Rep. 565 


the bottom note below the signature the following words 
appeared: ‘‘With assignment automobile insurance damage case 
was held that the drawing line through these 
words did not affect the validity the any way, since the 
the words did not change the terms the note and 
did not constitute material alteration. 


Action Mathew Mair against Julius Schwartz. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Sarah Gensler Schwartz, Minneapolis, for appellant. 

Jas. Kelehan and Jos. Dady, both St. Paul, for re- 
spondent. 


PER CURIAM.—Defendant appeals from judgment the 
municipal court the city Minneapolis rendered upon promissory 
note which defendant admits executing. Defendant assigns error 
the failure the court find that the note had been materially 
altered. The amended answer upon which the case was tried nowhere 
alleged that the note had been altered, and that question was not 
issue the case. However, the alteration claimed consists merely 
the fact that the bottom the note below the signature were the 
words: ‘‘With assignment automobile insurance damage case 
and that line had been drawn through these words. 
Erasing these words did not change the terms the note, nor affect 
its validity any way. 

Another assignment error is: the court erred 
finding that plaintiff innocent purchaser for value before 
This finding not only sustained the evidence, but 
there evidence the contrary. Other assignments are the 
effect that the payment the note was contingent upon the outcome 
suit pending between defendant and the original payee the 
note. The answer contains allegations which presumably state the 
claims asserted defendant that action; but, fails show 
that the note was connected any way with the matters 
involved that action, the facts alleged would constitute defense 
the present action, even the plaintiff were not holder due 
course. 

The court made findings fact and conclusions law and or- 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 59. 
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dered judgment for made motion for new 
trial, which was denied. Thereafter defendant made another motion 
for amended findings new trial, which was also denied. With 
this last motion defendant presented new proposed amended answer 
and the affidavits himself and his attorney. These affidavits were 
apparently intended add and supplement their testimony 
given the trial. Additional evidence cannot given this way, 
and the affidavits cannot considered. 

errors appear, and the judgment affirmed. 


HOLDER DRAFT PREFERRED CREDITOR 


Union Savings Bank Bryan Department Commerce, Court 
Appeals Ohio, 170 Rep. 186 


Where certificates deposit are sent the issuing bank for 
collection and the draft which the bank sends payment dis- 
honored because the bank’s failure the draft constitutes pre- 
ferred claim. 


Action the Union Savings Bank Bryan against the Depart- 
ment Commerce, the matter the liquidation the State Ex- 
change Bank Stryker, and others. From adverse determination, 
plaintiff appeals. Decree for plaintiff. 

Webster, Bryan, for, plaintiff. 

Edw. Turner, Atty. Gen., Laylin and Godown, both 
Columbus, and Dumuth, Bryan, for defendants. 


WILLIAMS, J.—This cause comes into this court appeal from 
the court common pleas. The agreed statement facts and the 
evidence disclose the following: 

Peter Gentit and his wife, Sadie Gentit, deposited with the plain- 
tiff, the Union Savings Bank Bryan, Ohio, certificates deposit 
issued the State Exchange Bank Stryker, Ohio, aggregating 
$1,180.44, and there were issued therefor Gentit and his wife cer- 
tificates deposit the Union Savings Bank for $1,145. The Union 
Savings Bank forwarded the said certificates issued the State Ex- 
change Bank the Ohio Savings Bank Trust Company, Toledo, 
which turn forwarded them the Federal Reserve Bank Cleve- 
land, which turn forwarded them the State Exchange Bank 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 


THE BANKING LAW JOURNAL 


463 


Stryker, ‘‘with notice collect and remit provided the rules 
and laws governing the banking business.’’ Upon receipt the cer- 
tificates, the State Exchange Bank, rubber stamp, marked the cer- 
tificates and drew draft upon the Farmers’ National Bank 
Bryan, Ohio, payment therefor, and forwarded the Federal 
Reserve Bank Cleveland, which, due course business, mailed 
the draft the Farmers’ National Bank Bryan. the same day 
that the latter bank received the draft also received notice from 
the superintendent banks not honor the draft, for the reason 
that the State Exchange Bank Stryker had been taken over the 
state banking department for liquidation. The Farmers’ National 
Bank refused payment the draft, and was protested and returned 
the Federal Reserve Bank. There were sufficient funds the 
possession the Farmers’ National Bank the credit the State 
Exchange Bank pay the draft the time was received and 
the time the notice was given aforesaid the superintendent 
banks. 

The plaintiff this case seeks have its claim for the amount 
the certificates the State Exchange Bank adjudged and decreed 
preferred claim against the assets that bank. 

Most the cases cited counsel dwell upon the question whether 
not bank which receives from forwarder for collection drafts 
drawn claims against third person, and collects money thereon 
from such third person, remitted the forwarder, agent 
debtor the forwarder. These cases are not strictly applicable 
the case bar, for presented the question whether 
not trust arises the proceeds collection, made collecting 
bank, marking ‘‘Paid’’ certificates deposit issued it, charging 
the debtor’s account therewith, and forwarding draft another bank 
for the amount the proceeds. other words, the instant case, 
the bank received certificates deposit issued it, and paid them 
issuing draft another bank. The question presented is, Did the 
relation debtor and creditor that principal and agent arise 
between the owner the certificates and the bank issuing the draft? 
the relation principal and agent arose, there was trust re- 
lationship the proceeds. 

true that majority the early cases take the view that the 
relation debtor and creditor arises after the collection has been 
made charging the debtor’s account and issuing draft for the 
amount the collection. The recent cases, however, have generally 
held that, after that done, trust relation exists. Federal Reserve 
Bank Richmond Peters, Recr., Va. 45, 123 379, 
742; Bank Poplar Bluff Millspaugh, Comm’r Finance, 
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the annotations Bank Poplar Bluff Millspaugh, supra, 
thorities are collected, and the annotator and compiler points out cor- 
rectly, believe, the trend modern authorities upon this 
question. 

Our investigation leads believe that the reason and weight 
authority sustain the rule that trust relation exists, although 
majority the early cases hold the contrary. The question was 
open one Ohio the time the transaction question occurred, 
and have taken the position that this court ought adopt the 
rule which the more salutary and better supported considera- 
tions equity and justice. 

the transaction question occurred, the General Assembly 
Ohio has provided that under such circumstances the assets 
closed bank shall impressed with trust for the payment the 
draft. Section 713, General Code (112 Ohio Laws, 239). Such 
action, however, has bearing upon the question hand. 

The defendant has cited sections 8232 and 8294, General Code, 
under which bill exchange does not operate assignment 
fund until accepted, nor check operate until accepted 
certified. think these sections are not controlling importance 
the instant case. 

For the reasons indicated, will ordered and adjudged that 
the claim the plaintiff shall preferred claim upon the funds 
the bank litigation the hands the superintendent banks. 
Decree accordingly. 


BANK CHARGEABLE WITH KNOWLEDGE 
OFFICER’S WRONGFUL ACTS 


Veigel, State Commissioner Banks, School District No. 26, Su- 
preme Court Minnesota, 229 Rep. 568 


officer bank, who was the only bank official who gave 


any attention the affairs the bank, was treasurer school 
district. deposited funds belonging the district his per- 
sonal account and checked out thousands dollars which turned 
over the bank pay his debts it. took warrants the 
school district which were carried the bank’s note pouch 
assets and exhibited them the school officers vouchers for his 
disbursements. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 918. 
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Upon the insolvency the bank was held that the bank was 
chargeable with knowledge the officer’s acts, since was the 
bank’s sole representative the transaction; and, since the bank 
was chargeable with knowledge the conversion the funds 
the school district, the latter was entitled equitable offset 
the amount its funds converted the officer against claim 
made against the part the bank. 


Action Veigel, state commissioner banks, statutory 
liquidator the Solway State Bank Solway, against School Dis- 
trict No. 26, Beltrami County. From adverse judgment, plaintiff 
appeals. Affirmed. 

Hubert Harvey, St. Paul, for appellant. 
Alfred Thwing, Grand Rapids, for respondent. 


WILSON, J.—Plaintiff appealed from adverse judgment 
entered after his motion for amended findings and conclusion law 
had been denied. 

The case has been here before. 170 Minn. 83, 212 25. 
After the cause was remanded the answer was amended (as suggested 
our former opinion), present the new issue whether de- 
fendant was entitled equitable offset against the whole plain- 
tiff’s claim. 

corporation chargeable with knowledge facts known its 
officers transacting its business. There exception this rule 
when the particular officer representing the bank himself adversely 
interested. The exception without application, however, where the 
interested officer the sole representative the corporation the 
transaction. such case his knowledge the knowledge the cor- 
poration. State Bank Morton Adams, 142 Minn. 63, 170 
925; Central Met. Bank Chippewa County State Bank, 160 Minn. 
ers’ El. Co. Farmers’ Bank, 270, 127 522, 
(N. 567; First Nat. Bank Burns, Ohio St. 434, 103 
93, (N. S.) 764; First Nat. Bank Blake (C. 
Or.) 78; Lowndes City Nat. Bank South Norwalk, 
vious opinion herein, Smith was the only bank official who gave any 
attention the affairs the bank. need not discuss the evidence 
detail. sufficient say that Smith mixed defendant’s funds 
which were his hands trust, being its treasurer, with his own, 
depositing the same his personal account. thereafter checked 
out thousands dollars and turned the same over the bank pay 
his debts the bank. turn took defendant’s warrants which 
were carried the bank’s note pouch assets and exhibited them 
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the school officers for his disbursements. There were 
many irregular transactions wherein was the sole representative 
the bank. Under the rule stated, the bank must held chargeable 
with his knowledge—he knew all. 

The court found fact that when the bank closed, Smith’s ac- 
count therein was overdrawn, and amount therein, rightfully be- 
longing defendant and exceeding the sum all the orders involved, 
had been knowingly misappropriated Smith and the bank the 
payment his checks and other items drawn for his individual 
purposes. The finding that the bank had full knowledge, that 
acquiesced, connived and participated the misappropriation and got 
the money. Such finding, which supported the evidence, spells 
liability. Rodgers al. Bankers’ National Bank (Minn., filed 
January, 1930) 229 90. follows that plaintiff cannot recover. 
Defendant entitled equitable offset the amount its funds 
converted Smith, with the connivance the bank, wipe out 
plaintiff’s claims. 

Other questions presented the briefs not require consideration. 

Affirmed. 


BANK ENJOINED FROM PAYING CASHIER’S 
CHECK 


Bank Clarksdale Planters’ National Bank, Supreme Court 
Mississippi, 125 So. Rep. 837 


Where bank enjoined from paying check issued 
and sued the check should pay the money into court 
and implead the interested parties bring them before the 
retains the money pending the litigation will 
liable for interest and protest fees. may, however, recover such 
damages has sustained from the party enjoining it. 


Action the Planters’ National Bank against the Bank Clarks- 

dale. From adverse judgment, defendant appeals. Affirmed. 
Wilson, Gates Armstrong, Memphis, Tenn., for appellant. 
Cutrer Smith, Clarksdale, for appellee. 


ETHRIDGE, J.—The Bank Clarksdale issued its check 
Cutrer, attorney for defendants, certain suit Clarksdale, 
Miss., the sum $18,153.40. Cutrer assigned the check 
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the Planters’ National Bank for value; but, after the assignment, 
and before presentation for payment, injunction had been sued out 
against Bank Clarksdale prohibiting the Bank Clarksdale from 
paying the check Cutrer. When the check was presented for 
payment, the injunction writ having been served, the Bank Clarks- 
dale refused pay the check, and was protested for nonpayment, 
and thereafter suit was filed the circuit court against the Bank 
Clarksdale the Planters’ National Bank for amount the note, 
protest fees and interest. 

The Bank Clarksdale did not pay the money into court, but set 
defense the proceeding the injunction suit sued out against 
prevent the payment. appeared the trial that, when the in- 
junction was sued out after the check was issued the Bank 
Clarksdale, and before its presentation for payment, the Bank 
Clarksdale sought have the injunction dissolved, and hearing 
was dissolved, and appeal allowed this court with supersedeas. 

The Bank Clarksdale time paid the money into either the 
chancery court the circuit court, nor was paid the Planters’ 
National Bank until after final judgment this case the court 
below when the principal the chéck was paid, but judgment for 
interest and protest fees was resisted, and judgment allowing them 
appealed from here, and constitutes the present appeal. 

are the opinion that the judgment the court below was 
cashier’s check the bank amounted contract 
pay the money demand, and, when was not paid demand, 
was subject protests, and interest began accrue it, 
standing the fact that the bank had been enjoined third party 
from paying the check. think the principles announced Work 
Glaskins, Miss. 539, Smith German Bank, Miss. 69, and 
Brahan First National Bank Clarksville, Miss. 266, So. 
203, are applicable. 

The Bank Clarksdale should have paid the money into court 
and impleaded the parties, desired escape interest and protest 
fees. Furthermore, the bank had the use the money during the 
period between the presentation for payment and the rendition the 
judgment, and, was injured deprived the injunction any 
rights privileges, was damaged thereby, had right action 
against the party enjoining the injunction bond for such dam- 
ages. other words, there was protection for the Bank Clarks- 
dale, but there was none for the Planters’ National Bank, which bank 
was deprived the use its money during the period. 

think, therefore, the judgment the court below correct, 
and will affirmed. 

Affirmed. 
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DEPOSIT GUARANTY LAW 


Abie State Bank Weaver, Supreme Court Nebraska, 227 
Rep. 922 


bank, which has accepted the benefits depositors’ guar- 
anty law, will not heard complain special assessment 
levied pursuant the law for the benefit the depositors’ guar- 
anty fund. 


Suit the Abie State Bank against Arthur Weaver, gov- 
ernor, and another, wherein Willis Stebbins, state treasurer, 
Mary Gandy, James Covey, Theodore Buelt, Huffman 
Seymour, Leonard Seymour, John Halbur, Frank Heben- 
streit, and others intervened. Judgment for plaintiff, and defendants 
and interveners named appeal. and action dismissed. 
Sorensen, Atty. Gen., Chas. Abbott, Fremont, Edgar 
Ferneau, Auburn, and Ross Newkirk, Asst. Atty. Gen., for ap- 
pellants Weaver and others. 
William Hotz, Omaha, Campbell, Lincoln, Ralph 
Coad and Robert Hotz, both Omaha, and Frank Hebenstreit, 
Falls City, for intervening appellants. 
Gaines, McGilton, Van Orsdel Gaines, Omaha, Courtright, 
Sidner, Lee Gunderson, Freemont, and Hainer, Flansburg Lee, 
Omaha, for Abie State Bank. 
Albert Johnston, Lincoln, amicus curiae. 


DEAN, J.—This injunction suit begun the district court 
for Lancaster County the Abie State Bank, plaintiff, its own 
behalf, and which plaintiff joined 558 other Nebraska state 
banks. The suit was brought enjoin the collection special 
assessment one-fourth one per cent. the average daily deposits 
from the state banks for 1928. alleged plaintiff that the 
special assessment complained was made December 15, 1928, the 
department trade and commerce, for the benefit the depositors’ 
guaranty fund, pursuant authority conferred section 8028, Comp. 
St. 1922, amended section 26, 191, Laws 1923. The act, 
amended, follows: 


the Depositors’ Guarantee Fund shall, from any cause, 
depleted reduced any amount less than one per cent. the 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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average daily deposits shown the last semiannual assessment 
statement thereof filed, the department trade and commerce shall 
levy special assessment against the capital stock the corporations 
governed the provisions this article, cover such deficiency, 
which special assessment shall based the said average daily 
deposits, and, when required for the purpose immediate payment 
depositors, said special assessment may for any amount not 
exceeding one per cent. said average daily deposits for the year 
1923 and thereafter not exceeding one-half one per cent. said 
average daily deposits any one year.’’ 


The Governor Nebraska and the secretary the department 
trade and commerce are both made parties defendant official 
capacity. The state treasurer and number individual bank 
depositors intervened the action adversely the plaintiff’s con- 
tention. The court, however, found generally favor the plaintiff 
bank and against the defendants and interveners. Thereupon de- 
fendants were ordered pay all costs the action, except those 
incurred the interveners, and the cross-petitions the interveners 
were dismissed, and interveners ordered pay their own costs. De- 
fendants and number the interveners have appealed. 

The secretary the guaranty fund commission, hereinafter called 
the secretary, testified that and including December 31, 1928, 
269 banks were closed the state and placed the hands the 
commission, and that the total amount the adjudicated claims was 
then $10,536,518.59, exclusive interest; and that state banks, 
then being operated going concerns, the amount due depositors 
was $13,726,441.26, and the total amount due depositors banks 
which were receivership, but whose claims were not yet adjudicated, 
was $2,133,627.54. also appears from the secretary’s evidence that 
the total amount, including claims adjudicated, and claims not ad- 
judicated, present liabilities against the guaranty fund, was 
$26,400,282.76, and that the total sum assets realized would 
$10,451,932.65, leaving $15,948,350.11 deficit. The secretary 
also testified that the majority the losses sustained the banks 
resulted from loans made prior 1923 during the deflation period. 

From the evidence Clarence Bliss, secretary the depart- 
ment trade and commerce, appears that since 1919 the total 
amount bank assessments was $14,609,576.65, and that these assess- 
ments, the above sum, were paid over and became part the 
guaranty fund. 

appears from the evidence the president one the largest 
Nebraska state banks that was active the publication 2,000 
pamphlets which were distributed generally respect the estab- 
lishment the guaranty fund, and was also chairman com- 
mittee three bankers whom this suit was begun. his ex- 
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pressed opinion, the payment-of assessment, and its con- 
for number years, would have the effect causing 
the large state banks ‘‘nationalize—all who will nationalize 
and the balance will out business. think four hundred banks 
will operating with impaired 

1926, during the months June, July, August, and September, 
twenty-six, full-page newspaper advertisements, attractively featured 
with pictures and aptly prepared reading matter, appeared one 
Omaha’s leading newspapers. These advertisements stressed the pro- 
posed protection that was shortly afforded the depositors 
money the state banks throughout Nebraska. And one page 
these advertisements 336 banks are listed having paid their pro 
rata share the cost publication. The largest state bank, located 
Omaha, paid between $500 and $600 its share the expense 
this newspaper publicity. The enterprise was given wide circula- 
tion practically every town and its suburbs where state bank was 
located, illustrated newspapers with reading matter that was 
attract favorable attention, and the patronage well, 
those having money for bank deposit. Following are some the 
headings the illustrated pages: 


Story Other State Can ‘‘No Mattress Banks 
‘‘Strong Banks Make Strong States;’’ ‘‘In the Hands 
Skilled Bankers;’’ ‘‘State Banks Protect Their Deposits 
Money Through the ‘‘In Nebraska the Guarantee Works 
Both Ways;’’ Work Together Nebraska;’’ ‘‘Safe Through 
the Slump Days;’’ ‘‘The Men Who Told the Story that 
Other State Can Tell’’ concludes the series illustrated pages, 
and followed enumerated list the 336 state banks that 
sponsored the depositors’ guaranty fund enterprise. 


From the evidence clearly appears that majority the state 
bankers throughout Nebraska, and many others well, counted the 
bank depositors’ guaranty fund, its inception, valuable asset, 
and many predicted that this beneficent plan would add greatly 
the stability the state banks. illustrate this feature the 
guaranty fund law, brief excerpt from advertisement which ap- 
peared January, 1928, one the Nebraska papers having 
Jarge circulation, may noted: 


there are few state bankers here and there who have 
good banks and who think they are greatly imposed upon being 
compelled pay assessment the guaranty fund. This 
natural feeling they are way responsible for the banks that 
The guaranty fund, so-called, merely insurance com- 
pany whereby the state banks Nebraska are the members and must 
pay through assessment each other’s losses the maximum 
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amount six-tenths one per cent. Any good bank, 
making fair profit, can pay this assessment without injury itself 
and can the great benefit the 


respect the many failures banks about this time, the 
eashier Lincoln state bank testified that, his opinion, the 
failure nearly 300 Nebraska state banks was caused largely the 
general economic condition existing prior 1928; that did not 
think the bank assessments from 1923 July 1928, were con- 
tributing factor the failure banks during that period, and that, 
his opinion, the guaranty fund law and the assessments collected 
thereunder had steadying influence the deposits every state 
bank. Continuing, testified that ‘‘it exaggeration say 
has for least one hundred million deposited 
the state banks Nebraska which would not otherwise have been 
made except for the bank guaranty law.’’ his opinion, the condi- 
tions the banks and their ability pay the assessments ‘‘incom- 
parably better than 

the present case, the trial court found that the guaranty fund 
was confiscatory, and that its enforcement constituted the taking 
private property without due process, and that there should therefore 
indefinite the enforcement the act until such 
time such enforcement could made without mischievous conse- 
quences. may observed, however, that the bank guaranty fund 
law has been held the highest court the land constitu- 
tional act and well within the meaning the Federal Constitution. 

Substantially like questions involved were considered and 
decisions were rendered the Supreme Court the United States 
Noble State Bank Haskell, 219 104, Ct. 186, 
Ed. 112, 1062, Ann. Cas. 1912A, 487, and Assaria 
State Bank Dolley, 219 121, Ct. 189, Ed. 123, and 
both was held that the act was not repugnant the provi- 
sions the Constitution. And Shallenberger First State Bank, 
219 114, Ct. 189, Ed. 117, case involving the 
validity the guaranty fund law our own state, the act was again 
upheld authority the decision the above cited Noble State 
Bank Case. its memorandum opinion (219 575, Ct. 
299, Ed. 341) denying the application for rehearing the 
Noble State Bank Case, the court said this: 

where powerful arguments can made against the wisdom 
[this] legislation this court can say nothing, not 
And the body the opinion, Mr. Justice Holmes, 
the author the opinion, among others, made this observation: 

fully understand the practical importance the question 


and the very powerful argument that can made against the wisdom 
the legislation, but that point have nothing say, 
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not our concern. The payment can avoided going out 
the banking business, and required only condition for keeping 
on, from corporations created the state.’’ 


First State Bank Claremont Smith, 518, 207 
467, 469, cited defendants and point. The court there 
observed that the banks had for many years accepted the benefits 
the guaranty fund law and consequence were not then posi- 
tion resist the just claims depositors. The court also observed 
that the personal rights the individual must always yield the 
rightful the police 

The Nebraska statute contains this provision for the direction 
those who are charged with the administration banking: 


business banking, the receiving deposits money 
instruments credit subject repaid upon check, draft, certifi- 
passbook order; the discounting, negotiating promissory 
notes, drafts, bills exchange, and other evidences debts; and 
the loaning money upon personal other security hereby de- 
clared quasi-public business and subject regulation and 
control the Comp. St. 1922, 7983. 

banking business, carried pursuant state charter, 
quasi-public and, for protection the and its interests, 
subject reasonable regulation the state.’’ Citizens’ State 
Bank Strayer, 114 Neb. 567, 208 662. 


may here noted that the maximum amount the guaranty 
fund special assessment was reduced the Legislature 1923 from 
one per cent. one-half one per cent., but subsequently the de- 
partment trade and commerce, pursuant thereto, levied the special 
assessment one-fourth one per within the maximum 
amount now fixed the Legislature, and which complaint now 
made the plaintiff bank its own behalf and behalf 558 
other state banks, above noted. 

The paramount object, and clearly the legislative intention the 
creation the depositors’ bank guaranty law, was first for the 
protection the depositors’ money the state banks. And from 
the fact that, under normal banking conditions, such act would like- 
wise benefit the state banks, such banks were, least, not unfriendly 
the enactment the law question. But goes without saying 
that there never was, nor could be, any compulsion upon the state 
banks deposits money the bank guaranty basis. But 
money was accepted the state banks, pursuant the terms 
the depositors’ guaranty fund law, and that law such banks are 
clearly bound. 

The demands the guaranty fund are burdensome, but the situa- 
tion before was created, any event was made possible, the 
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Legislature the enactment the law. basic principle that 
is, ordinarily, not within the province the courts annul 
legislative act except last resort and case where other 
remedy hand. view the benefits arising from the deposits 
large sums money state banks, pursuant the terms the 
bank depositors’ guaranty fund, should the banks now heard 
make complaint the special assessment one-fourth one per 
upon their deposits? Have the observations Judge Holmes 
the Noble State Bank Case, above cited, ever been answered? so, 
our attention has not been directed thereto. 

For the reasons herein appearing, the temporary injunction granted 
the district court dissolved, the judgment reversed, and the 
action dismissed. 


GUARANTY PAYMENT DEPOSITS 


Continental Life Insurance Co. Barnes, Supreme Court South 
Dakota, 228 Rep. 809 


insurance company, which had been making deposits 
certain bank, refused make any further deposits unless they 
were secured. Thereupon the the bank persuaded the 
stockholders sign guaranty whereby, consideration the 
deposit $2,000 the insurance company, they guaranteed the 
payment all certificates deposit issued the company. The 
sent the guaranty the insurance company and drew 
draft for $2,000. This draft was honored. Subsequently 
action brought the guaranty the defendant stockholders 
contended that they were not liable because the com- 
pany had not given them notice its acceptance the guaranty. 
was held that the defendants were bound the guaranty 
without notice its the insurance company. The 
payment the consideration the company, its retention the 
instrument, and its acting thereunder was sufficient acceptance 
the guaranty. 


Action the Continental Life Company against Alice 
Barnes, individually, and administratrix the estate 
Barnes, deceased, Elwell, Mall, and another. From 
judgment for plaintiff, and, from order denying new trial, de- 
fendants named appeal. Affirmed. 

Gardner Churchill, and all Huron, for 
appellants. 

Sutherland, Payne Linstad, Pierre, for respondent. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 469. 
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BURCH, J.—This action written guaranty signed 
the defendants words and figures follows, omitting attestation 
and signatures: ‘‘In consideration the deposit Two Thousand 
the First National Life Insurance Company, Pierre, D., 
the Driscoll State Bank, Driscoll, D., hereby guaranty the 
payment all certificates deposit given the said Driscoll State 
Bank, the said First National Life Insurance Company, and all 
such certificates that may given during the years, 1921 and 
Plaintiff has the rights the First National Life In- 
surance Company, named therein. The guarantors, defendants herein, 
were all stockholders the Driscoll State Bank named the instru- 
ment. Billington was the and active managing officer 
the bank. Barnes was president, but not active charge. All 
but Billington were residents this state living near Huron. 
The First National Insurance Company had arrangement with 
Billington whereby was assist their agents writing insurance 
D., and for which received compensation. The 
bank the same arrangement received deposits from time time 
depending the amount insurance written. This arrangement 
had been followed and acted upon for considerable time before the 
guaranty was executed and several deposits had been made there- 
under. For each deposit certificate deposit was issued the 
insurance company. time the insurance company seems have 
become unwilling continue the arrangement unless its deposits 
were secured. conference between one Martindale, agent the 
company, and Billington resulted effort the part Billing- 
ton secure guaranty satisfactory the company. Martindale 
wrote out form guaranty which thought would satisfy the 
company, and Billington sent Barnes executed him and 
other stockholders the Driscoll bank. The form prepared 
Martindale was not signed returned, and time Billington went 
Huron find out what the trouble was, and while there learned 
that the stockholders Huron would not sign the guaranty prepared 
Martindale, the instrument suit was prepared and signed 
and given Billington forwarded the company the hopes 
would acceptable. There testimony that Billington said, 
the instrument was acceptable, the signers would notified, but 
not deem this material. plain from the record that either 
guaranty, the one prepared Martindale the one substituted, 
must acceptable the officers the company Pierre. Billing- 
ton took the signed guaranty with him Driscoll, D., and from 
there sent the company Pierre and immediately drew the 
company for $2,000. The draft was honored, but the company did 
not notify any the guarantors the acceptance the guaranty, 
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except honoring the draft may have constituted notice ac- 
The trial court directed verdict favor plaintiff, and 
defendants appeal from the judgment and order denying new 
trial. 

The principal contention that, until acceptance the company 
and notice such acceptance given each signer, the transaction 
was not completed and constituted only offer guaranty. Ap- 
pellants their argument lay stress the fact that the form pre- 
pared Martindale was not acceptable the stockholders, and that 
they refused sign it, but prepared and signed another counter 
offer, and for that reason were entitled notice acceptance where 
they would not have been entitled such notice the Martindale 
form had been signed. They seem practically concede that notice 
would not have been necessary they had signed the form prepared 
Martindale. But fail see reason for the distinction. 
Neither could bind the company until received and accepted the 
officers the company Pierre. Martindale did not claim authority 
bind the company. The signers might more confidently expect 
acceptance the one case perhaps, but acceptance was not assured 
either case. one was bound until acceptance the company. 
notice was not necessary the one case see reason why 
should the other. 

The instrument its face purports guaranty and not 
offer guaranty. purports made upon present considera- 
tion which was paid and accepted the bank. 

Section 1479, 1919, provides: ‘‘A mere offer guaranty 
not binding until notice its acceptance communicated the 
guarantee the guarantor; but absolute guaranty binding upon 
the guarantor without notice 

The preceding section 1478, subd. provides that the promise 
original obligation: ‘‘Where the parts with value 
enters into obligation, consideration the obligation respect 
which the promise made, terms under such 
render the party making the promise the principal debtor, and 
the person whose behalf made his 

Both its terms and the circumstances under which the guaranty 
was given this case the instrument original obligation 
governed the usual rules contract acceptance. Paying 
the consideration, retaining the instrument, and acting thereunder 
was acceptance the offer enter into original obligation, and 
both contracting parties were bound the terms their agreement. 
(N. 352, note the case A., referring the many 
apparently diverse and contradictory opinions the courts 
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the necessity notice, that the contradictions not 
from unsettled condition the law, since the legal principles in- 
volved are stated with substantial uniformity, but because con- 
fusion applying the principles the facts. The difficulty lies 
defining the extent the contract and determining whether 
absolute collateral undertaking. The note contains clear 
review the principles and their proper application. What consti- 
tutes absolute guaranty well illustrated. 

The contract here involved does not seem present any difficulty 
its application the facts. before mentioned appellants seem 
admit that, they had signed the form prepared Martindale 
and sent the company, they would have been bound upon 
absolute guaranty without notice its Yet that form 
could hardly have been more absolute its text than the one 
suit. this not equally binding without notice acceptance, 
must because the its execution and delivery. 
What are those Appellants lay stress 
mony Mall and Elwell, the effect that Billington said the instru- 
ment was not what the company wanted, but would send 
and see would considered, and, accepted, they (the guaran- 
tors) would notified. But Billington was not the company’s 
agent procure the guaranty. was the agent the guarantors 
effect acceptance, and all were agents the bank effort 
secure deposits. There does not seem any more reason for 
holding the guaranty collateral undertaking than there would 
for holding note collateral undertaking one had been given for 
loan the bank. But argued that the mere retention the 
guaranty and deposit thereafter $2,000 not evidence accept- 
because the company theretofore had been making similar de- 
posits without security and the guarantors could not know that the 
company had changed its former course and were then making de- 
posits the security the guaranty. This fanciful when 
considered the company had declined make further deposits without 
security, and thereafter Billington had made special trip Huron 
inform appellants the need such deposits and his inability 
procure them without security. None the support 
appellants’ contention, but the contrary they are such 
plainly establish the intention the guarantors give original 
undertaking. That such undertakings are binding without notice 
Seligman, 239, 197 293; Wenzlaff Tripp State Bank, 
607, 846, App. 655; Davis Wells Fargo Co., 104 


THE BANKING LAW JOURNAL 477 


159, Ed. 686; Buhrer Baldwin, 137 Mich. 263, 100 
Hibernia Bank Cancienne, 140 La. 969, So. 267, 1917D, 
page 402; National City Bank Zimmer Vacuum Renovator Co., 
132 Minn. 211, 156 265, 267; Valley National Bank Cownie, 
164 Iowa, 421, 145 904; Mamerow National Lead Co., 
Ill. App. 460, affirmed 206 626, 504, Am. St. Rep. 
196; Hirning Jacobsen, 270, 213 505; Sanders 
Etcherson, Ga. 404; Grandt Suretyship and Guaranty, 213 

Finding prejudicial error the record, the judgment and 
order appealed from are affirmed. 


NOTE PAYABLE WITH DISCOUNT NON- 
NEGOTIABLE 


Waterhouse Chouinard, Supreme Judicial Court Maine, 149 
Rep. 


note, payable six months after date, ‘‘with the privilege 
discharging this note paying the principal less discount 
per cent. within days from date’’ nonnegotiable. The 
clause quoted makes the amount the note depend upon the time 
payment and renders nonnegotiable under section the 
Negotiable Instruments Act, which provides that note, 
negotiable, must for ‘‘sum certain 


Action Fred Waterhouse against Joseph Chouinard. 
Verdict was directed for plaintiff, and defendant brings exceptions. 
Exceptions sustained. 

Harold Reeding, Lewiston, for plaintiff. 

Herbert Holmes, Lewiston, for defendant. 


FARRINGTON, J.—The case comes exceptions directed 
verdict for the plaintiff. 

This was suit promissory note for $400 given the de- 
fendant, dated October 31, 1928, and payable the order 
Currier, and Currier, the next day, November 1928, in- 
dorsed and sold Waterhouse, the plaintiff this action, for 
the sum $342. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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The form the with the form agreement 
which, the time the sale the plaintiff, was attached, was 
follows: 


Currier, Dennison Street, Auburn, Maine. 
Under Grate Draft Blower 
and Agreement 

deliver and install for Blake St., City Lewiston, 
County, State Maine, date 10/31, 1928, one Model Blower for $400.00 
for which payment made cash and/or note below. 

contract shall binding when accepted writing the 
bottom hereof when cash note given and received payment 
for the Blower and Thermostat before after delivery. 

note may detached and/or discounted your pleasure. 


Date paid Amount 
Cash with order 

Six months after date $200.00 
months after date 
months after date 

Twelve months after date 200.00 


‘Coppus Blower’ guaranteed burn No. Buckwheat 
Coal and regulate the pressure steam plant and water temperature 
hot water plant. 

life this guaranty one year, and any service neces- 
sary during this period, will rendered without additional charge. 

contract represents the only agreement existing between the 
purchaser and the seller. 


Chouinard 

Firm Corporation, sign 
name such firm 
tion agent. 

address 


Accepted 
Currier Seller’’ 


Lewiston, Maine, Oct. 31, 1928 

Currier, Four Hundred Dollars, payable Two Hundred Dollars 
six months after date and Two Hundred dollars twelve months 
after date, with interest six per cent. per annum payments 
overdue, with the privilege discharging this note payment 
principal less discount five per centum within thirty days from 
the date hereof. The entire principal this note shall become due 
and payable failure pay any installment when due, whether 


demanded not. 


the trial the defendant, under objection, was permitted 
state that had never received the Coppus blower, and that fact 
relied, and now relies, for his defense, claiming that the instrument 


THE BANKING LAW JOURNAL 479 


sued was not negotiable note, and that was consequently open 
all defenses available between the original parties, including 
the defense failure consideration. 

The first question, therefore, determined whether the note 
the case negotiable note under the Uniform Negotiable Instru- 
ments Act, chapter 257, Laws Maine 1917. 

Section the act follows: 


instrument negotiable must conform the following 
requirements 

must writing and signed the maker drawer; 

Must contain unconditional promise order pay 
sum certain money; 

future time; 

Must payable order bearer; and 

Where the instrument addressed drawee, must 
named otherwise indicated therein with reasonable 


That the instrument this case writing and signed the 
maker not controverted. 

Does contain ‘‘an unconditional promise order pay sum 
certain 

Although the point not raised nor discussed counsel, be- 
comes pertinent, bearing the question whether the note was 
given for ‘‘a sum certain,’’ consider the effect the promise 
pay the provision that was ‘‘with the privilege discharging 
this note payment principal less discount five per centum 
within thirty days from the date hereof.’’ 

whether not such provision note renders non- 
negotiable the cases are conflict. The Uniform Negotiable Instru- 
ments Act silent the effect such provision. 

Lamb Story, Mich. 488, 87, was held that 
instrument payable before two years, with interest per 
cent., was rendered nonnegotiable provision that, paid within 
one year, would not draw interest. The decision based the 
element uncertainty the amount promised. 

188, 732, Am. St. Rep. 594, held that stipulation 
note for discount per cent., were paid before 
maturity, rendered nonnegotiable. this case quoted with ap- 
proval the language the court the case Merrill Hurley, 
592, 958, Am. St. Rep. 859, that ‘‘This court has 
placed itself line with class authorities which require such 
degree certainty that the exact amount become due and payable 
any future time clearly ascertainable the date the note, 
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uninfluenced any conditions not certain fulfillment; and the 
rule thus established must control cases subsequently arising, where 
the facts are substantially the 

Then the court goes say: the test thus established 
the notes this case, the cannot avoided that they 
are 

This case may regarded overruled later case Com- 
287, which were involved notes with provision ‘‘with interest 
per cent. per annum payable annually. Principal interest 
not paid when due shall bear interest per cent. per annum 
payable There was also provision, ‘‘no interest paid 
when was held that the notes were not thereby rendered 
nonnegotiable. The case involved matter interest and not 
discount the principal sum, did the which seems over- 
rule. any event, prefer the reasoning the earlier case 
applicable the note the case before this court. 

four installments that ‘‘a discount per cent. will allowed 
paid within fifteen days from date’’ was held render the note non- 
negotiable. Referring the maker the note, the court said: ‘‘He 
could saw fit, within the prescribed period, discharge the debt 
per cent., thereafter pay 100 per cent. the dollar. Under 
such condition the sum payable was the time the execution 
the instrument, clearly indefinite and uncertain. 

the rule the law merchant which obtained this 
jurisdiction with respect the certainty required the sum payable 
negotiable instrument has been changed the Statute supra 
(referring Negotiable Instruments Law), such rule still governs 
and the note question nonnegotiable. 

our opinion, obvious that the statutory provisions above 
quoted not purport prescribe rule this regard different 
from that recognized the Courts this State before this enact- 
ment, case where promissory note provided for the discount 
principal sum otherwise payable, if, the option the maker, 
payment made before 


Fralick Norton, Mich. Am. Dec. 56, note for 
$60, dated January 11, 1841, payable years, with provision ‘‘if 
fifty dollars paid the first day January, 1843, shall cancel 
this was held nonnegotiable. 

Capital City State Bank Swift al. (D. Okl.) 290 
505, trade acceptance the provision paid when due 
discount $156.73 may deducted reducing the face this accept- 
ance was held negotiable. Phillips, District Judge, 


THE BANKING LAW JOURNAL 481 


after stating that under the decided weight authority this 
country the provision contained the trade acceptance the above 
case did not render nonnegotiable, adds: ‘‘In making the fore- 
going statement exclude those cases containing provisions which 
affect the instrument prior its maturity, and therefore during the 

will noted that the acceptance the last case provided for 
discount, paid when due, and the court the above statement 
clearly had mind the necessity for certainty while was circu- 
lating medium before maturity, expressly excluded cases with 
provisions which would affect instrument before was due. 

Cases holding that provision for discount before maturity 
does not render note nonnegotiable are Farmers’ Loan Trust Co. 
Planck, Neb. 225, 152 390, 1915E, 564, Ann. 
Cas. 1918B, 598; Loring Anderson, Minn. 101, 103 722, 
citing Mansfield Sav. Bank Miller, Ohio Cir. Ct. 96; Harrison 
Hunter (Tex. Civ. App.) 168 1036; also case relating 
rate interest discount, but not principal discount, Union National 
Bank Mayfield, Okl. 22, 174 1034, 135, affirmed 
Jackson Fennimore, 104 Okl. 134, 230 689; First National 
Bank Rooney, Dominion 358, West. 163; Stevens 
Baldy, Pa. Super. Ct. 145. 

the two lines cases cited there slight preponderance 
numerically favor those holding such instrument negotiable, 
but this court unable escape the conclusion that the maker 
the note the case under consideration, promising pay $400 
one year after date 6-month installments $200 each, ‘‘with the 
privilege discharging this note payment principal less 
discount five per centum within thirty days from the date 
did not promise pay ‘‘sum and find. There 
should such degree certainty that the exact amount become 
due and payable any future date should clearly ascertainable 
the date the note, uninfluenced any conditions not certain 
fulfillment. may apply this case the analogy the statement 
the court Farmers’ Loan Co. supra, ‘‘he could 
saw fit, within the prescribed period, discharge the debt 
per cent., thereafter pay 100 per cent. the dollar. Under such 
conditions the sum payable was the time the execution the 
instrument, clearly indefinite and uncertain.’’ 

The Uniform Negotiable Instruments Act the product careful 
and deliberate thought. had been the intention that note like 
the one the instant case should regarded containing promise 
pay ‘‘a sum provision that effect could have been 
included the section defining what constitutes ‘‘a sum certain,’’ 
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has been done, for example, provision for costs 
tions attorneys’ fees, with reference which there was conflict 
decisions before the Negotiable Instruments Law was generally 
adopted. 

Assume note made payable year after date with discount 
per cent., paid within days from date, and, not paid 
within the days, with the privilege paying full within 
days with discount per cent., and, not then paid, with 
per cent. discount paid full within days. The element 
uncertainty brought out and emphasized more clearly 
differing sums contained such promise are made manifest. 

Basing the decision our finding that the note the case before 
does not contain promise pay ‘‘a sum certain,’’ therefore 
hold that the note nonnegotiable, and that was exceptionable 
error have directed verdict for the plaintiff. 

view this finding, unnecessary consider any 
other phase the case. 
Exceptions sustained. 


TIME FOR FILING CLAIM AGAINST 
INSOLVENT BANK 


Andrew, State Superintendent Banking Marshalltown State 
Bank; Spurgeon Mercantile Co., Supreme Court Iowa, 
227 Rep. 899 


The drawer check, dishonored because the failure 
the drawee bank, who fails file his claim within the time fixed 
the court, cannot thereafter apply for reinstatement his 


application reinstate the claimant, the Spurgeon Mercantile 
Company, depositor said bank, which application was over- 
ruled. The mercantile company appeals. Affirmed. 

See, also, 225 957. 

Van Law, Marshalltown, for appellant. 

Boardman, Marshalltown, for appellee. 


ALBERT, J.—This claim grows out the following facts: 

The Marshalltown State Bank closed its doors o’clock the 
14th day April, 1926, and immediately went into the hands 
receiver. thé day preceding, the Spurgeon Company 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 139. 
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drew its check the Marshalltown State Bank for $850 favor 
the First National Bank Chicago, and that date the Chicago 
bank gave the Spurgeon Company for the amount 
the check and forwarded the check, with others, the Marshall- 
town State Bank for collection. This check, with the others, reached 
the Marshalltown State Bank the 14th day April, 1926, which 
bank marked the check ‘‘Paid’’ and forwarded the First National 
Bank Chicago draft therefor, drawn the Merchants’ Loan 
Trust Company Chicago. This latter draft was not paid because 
the Marshalltown State Bank closed the evening April 14, 1926. 

Thereafter the First National Bank Chicago filed with the re- 
ceiver the Marshalltown State Bank claim for this item $850, 
together with numerous other items, and July 31, 1926, this claim 
was heard before the court and allowed the claim general 
ereditor. When the draft the Merchants’ Loan Trust Company 
was dishonored, the First National Bank Chicago charged the 
check $850 back the account the Spurgeon Mercantile Com- 
pany. 

the receivership the Marshalltown State Bank, the court 
made order fixing August 1926, the time which all 
ants should present their claims, and August 16th following the 
receiver filed his report, classifying the claim the First National 
Bank Chicago general claim the sum $1,910.12. Notice 
was given publication thereof, order the court, and the time 
was fixed for the hearing objections and exceptions the 
cations made the receiver, and later the receiver’s report 
classification was approved the court. objections exceptions 
were made the First National Bank Chicago the Spurgeon 
Mercantile Company this general order had been 
previously made the court, however, that the claims depositors 
should allowed shown the books the bank, and, there 
were any variation between the claims made the depositors and 
that shown the books the bank, claims must filed therefor. 
the time this order was made, the account the Spurgeon Mer- 
eantile Company was charged with this $850 check shown the 
terms said order. 

April 20, 1927, the Spurgeon Mercantile Company filed its 
application for reinstatement depositor the amount said 
check $850. alleged the application that the First National 
Bank Chicago withdrew its claim $850, the amount this 
after its claim had been allowed general claim. the 
submitted agreed statement facts, and such with- 
drawal not referred such statement, can receive con- 
sideration our disposition the case. 
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The first question raised. that this application was filed too 
late. above set out, the court ordered August 1926, the 
closing the period filing claims against the receivership. There- 
after the receiver filed his report classifying all the claims, in- 
that the First National Bank Chicago. Due notice was 
given publication such classification, and time fixed for hear- 
ing objections thereto, and later the court, without objections, ap- 
proved the classification and allowance the claim the First 
National Bank. 

Under the record, aside from the $850 dispute, the Spurgeon 
Mercantile Company had other money deposit the Marshalltown 
State Bank the time its closing, and the court made order 
that the claims all depositors should allowed shown the 
books the bank. Under this order, whatever balance the Spurgeon 
Mercantile Company had the bank was approved claim, with- 
out further filing proof claim with the receiver. But also 
further provided that, there were any variation the claims made 
the depositors and the books the bank, claim must filed 
therefor. The record shows that the Spurgeon Mercantile Company 
was advised that the First National Bank Chicago had charged 
back against its account this check for $850. What then was the duty 
the company far its claim against the receiver 
the Marshalltown State Bank was concerned? 

knew that this check had been charged back its account and 
accordance with the order the court. also knew that the 
Marshalltown State Bank had charged the check against its account 
that bank. was then its duty file claim for this $850, 
addition the balance due shown the books the bank. 
failed so, and, after notice publication fixing August 1st 
the last day for filing claims, still did nothing relation 
said matter until the filing this application April, 1927. Long 
before the time had expired for the filing claims, the Spurgeon 
Company knew that this check had been charged back 
its account, and was its duty then file claim therefor the 
receivership. failed do; hence was not entitled file this 
application for revival reinstatement its claim for this $850 
after the time the court had fixed the final day for filing claims. 

The same principle controls here controls the case Henderson 
Farmers’ Savings Bank Harper, 199 Iowa, 1156, 200 
581, and the ruling here made controlled the ruling announced 
that case. 

The district court correctly refused the application the claimant. 
Affirmed. 
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TAXATION COMPANY EMPLOYING 
MONEYED CAPITAL COMPETITION 
WITH NATIONAL BANKS 


People rel. Morris Plan Co. Buffalo Burke, New York Court 
Appeals, 170 Rep. 502 


During the years 1923 1926 the defendant company, which 
was organized under the New York Banking Law investment 
company, made loans interest upon promissory notes executed 
the borrowers and secured each case two comakers and 
also upon stocks bonds pledged The borrower 
each case was required assign the company installment 
investment certificate which agreed pay the company 
weekly monthly sums sufficient repay the loan maturity. 
was held that the company was employing its moneyed capital 
competition with national banks and was therefore subject 
taxation during the years 1923 1926 under the 
New York Tax Law, providing for tax upon moneyed 
competing with national banks. The tax question was repealed 
1926. 


Certiorari proceeding the People, the relation the Morris 
Plan Company Buffalo, against William Burke and others, 
Assessors the City Buffalo. From four final orders the 


Appellate Division (226 App. Div. 258, 234 608), reversing. 


matter law orders the Special Term canceling assessments 
and dismissing the writs certiorari, the relator appeals. 

Orders affirmed. 

Louis Buffalo, for appellant. 

Gregory Harmon, Corporation Counsel, Buffalo (Herbert 
Hickman, Buffalo, counsel), for respondents. 

Arthur Hilly, Corporation Counsel, New York City 
(William King and Isaae Phillips, both New York City, 
amicus curiae. 


CRANE, J.—The state New York for years has attempted 
tax the shares national banks with section 5219 
the United States Revised Statutes (Mason’s Code, tit. 12, 
§548, subd. 1(b), USCA 548 subd. 1(b), which permits such 
taxation the state where the bank located, subject the re- 
striction that the taxation ‘‘shall not greater rate than 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1233. 
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assessed upon other moneyed the hands individual 
zens such state coming into competition with the business na- 
tional banks.’’ seeking reach this equality taxation, the 
state has met with repeated difficulty. People rel. Hanover Nat. 
Bank Goldfogle, 234 345, 611; People rel. 
Pratt Goldfogle, 242 277, 151 452; People rel. 
Broderick Goldfogle, 242 540, 152 418, and similar 
eases; People rel. Bonner Goldfogle, 242 541, 152 
418; People rel. Berdan Goldfogle, 242 542, 152 
419; People rel. Peabody, Houghteling Co. Goldfogle, 242 
Goldfogle, 242 544, 152 420; People rel. Bankers’ 
Commercial Sec. Co. Goldfogle, 242 545, 152 420; 
People rel. Benkard Goldfogle, 242 546, 152 420. 
The state between cross fires. Taxes are not The na- 
tional banks oppose the tax the ground that other competing 
moneyed favored. Corporations and investors other than 
national banks fight the tax the ground that their capital does 
not compete with such banks, and thus, whichever position the state 
takes, confronted with objections. 

the Tax Law (Laws 1923, 897, Consol. Laws, 60), force 
the years 1923-1926 (section 14), the state provided for tax upon 
moneyed capital competing with national banks that might 
validate its attempt tax the shares national banks. Unless 
taxed this moneyed the same extent that taxed the shares 
national banks, the latter tax would illegal under the provisions 
the United States Revised statutes, above referred to. Such was 
our holding the Hanover Bank Case. Section reads follows: 


Owners holders moneyed other than shares 
banks and trust companies taxable such moneyed 
Every individual banker and private banker, every investor and every 
person and every association corporation, other than banks 
trust companies, owning, holding moneyed coming 
into competition with the business national banks except 

bonds, notes other evidences indebtedness the hands indi- 
vidual citizens not employed engaged the banking investment 
business and representing merely personal investments not made 
with such business, shall assessed and taxed the 
actual value such moneyed the tax district where such 


Under this provision, the assessors the city Buffalo assessed 
the Morris Plan Company Buffalo for each the years 1923 
1926, inclusive, the sum $250,000, the actual value 
moneyed capital employed competition with the business 
national banks. Upon review the assessments, taken pursuant 
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section 290 seq. the Tax Law, the Special Term held that the 
company was not assessable. The Appellate Division, upon the same 
facts, came the opposite conclusion, and rests with say 
which these decisions correct. The querry is: Does the Morris 
Plan Company Buffalo, organized investment company under 
article the Banking Law (Consol. Laws, 2), hold moneyed 
coming into competition with the business national banks, 
and thus become liable tax one per cent., fixed pursuant 
the statute? What the yardstick which are measure 
the facts? 

The appellant says that the company does not the busi- 
ness banking any true sense; that has authority receive 
deposits buy sell coin bullion; that cannot put forth 
lating notes loans bonds and mortgages; that has never 
deposits; and that has deposits. the other hand, alleged 
appellant that all its loans are paid back weekly monthly 
installments within the period one year, and are made invest- 
ment certificates connection with each transaction providing for 
installment payments. This, says the appellant, not and cannot 
done national banks. 

These facts, when conceded, not answer the question presented. 
The business conducted the relator and the money which loans 
may nevertheless come competition with the business the na- 
tional banks. must look the United States authorities for our 
guide upon this proposition. What competition with the business 
national banks? The latest expression found First 
National Bank City Hartford, 273 548, Ct. 462, 465, 
applies well where the competition exists only with respect par- 
features the business national banks where moneyed 
capital ‘is employed, substantially the loan and investment 
features banking, making investments, way loan, discount 
otherwise, notes, bonds other securities with view sale 
repayment and First National Bank 
Anderson, 269 341, 348, Ct. 135, Ed. 295, and Mer- 

Further, the court said: ‘‘Competition may exist between other 
moneyed capital and capital invested national banks, serious 
character and therefore well within the purpose section 5219, even 
though the competition with some but not all phases the business 
national banks. Competition the sense intended arises 
not from the character the business those who compete but from 
the manner the employment the capital their 
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Again: ‘‘Our conclusion that ‘section 5219 violated wherever 
capital, substantial amount when compared with the capitalization 
national banks, employed either business private in- 
vestors the same sort transactions those which national 
banks engage and the same locality which they 

The competition found fact that case was the loaning 
money the security notes, bonds, and mortgages and the buying 
and selling securities, all involving the investment and reinvestment 
individuals, firms, and corporations and their customers. 

What the business the relator? stated fully the find- 
ings the trial court, with which there disagreement. 

The principal business the Morris Plan Company Buffalo 
was the lending money. For the years covered the assessment, 
the loans were made upon promissory notes running for one year, 
bearing interest six per cent. per annum, which interest relator 
exacted advance, and secure which notes the borrower each 
case assigned the relator contract, called ‘‘installment invest- 
ment issued relator the borrower the time 
the loan, and which the borrower agreed pay relator weekly 
monthly sums sufficient pay the note maturity. The install- 
ment investment certificate taken out such borrower the time 
the loan had value other than the agreement the borrower 
pay the amount the loan weekly monthly installments. 
Upon each loan made upon stock and bonds collateral security, 
relator charged from two one and one-quarter per centum the 
amount the loan, dependent upon the size thereof, cover the 
investigation. The company also made loans promissory 
notes sums not exceeding $5,000 for any one loan, secured the 
pledge stocks bonds collateral, and upon which loans 
charge six per cent. per annum was deducted advance. Upon 
loans not made upon collateral security the company required the 
signatures upon the promissory note two persons other than the 
borrower and the borrower’s husband wife, all signing 
makers the note. Such note was not required when the loans 
were made upon stocks bonds collateral security. 

The Morris Plan Company was business for profit, making 
much ten per cent. per annum upon its invested which 
solely money. The trial judge found fact that the 
business the company was the making profit the use its 
money invested for that purpose, Morris plan promissory 
notes way loan, discount, otherwise; that the loans were from 
time time reduced money and reinvested other similar notes 
and loans. 

The Morris plan involves few features differing from 
the methods employed national banks: 
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First. The money loaned small amounts, paid back 
one year monthly installments. six per cent. deducted 
the time the loan, additional interest made the monthly in- 
stallments that are paid into the company reinvestment; also 
charge made for investigating the borrower. this way the 
company receives more than six per cent. interest its yearly loan. 

Second. Certificates investment are issued with the loan 
for the monthly payment amount sufficient pay the loan 
the end the year. This certificate assigned the company, and 
has only the value the amounts paid back the lender. 

Third. The Morris plan receives deposits and does not carry 
banking business. 

There are features the relator’s business which resemble that 
national banks: 

First. lends money notes the borrower, secured two 
indorsers comakers. <As collateral this note, there given the 
installment investment certificate. 

Second. The company lends money $5,000, taking 
lateral stocks bonds. this note the borrower 
required, but certificate investment issued, taken, requiring 
weekly monthly payments. this kind loan and the one 
above mentioned, the Morris plan for the loaning money 
collateral notes for which interest charged discount made; 
the loan being repaid installments instead lump sum 
fixed period. 

The brief for the assessors states that national banks New York 
City have established system making small loans repaid 
installments. Whether this not, can find nothing the 
federal banking laws prevent such practice. the record, 
however, before contains evidence this fact, will disregard 
our determination, and assume that the national banks have 
not adopted any the features the Morris plan, 
above mentioned. 

Nevertheless the principal underlying fact remains that the com- 
pany the business lending its borrowers, collat- 
eral, notes, bonds, stock, certificates investment, for profit, and 
that, upon payment the loans, reinvests the moneys. Thus 
moneyed the Morris plan comes into competition with the 
business national banks. That the money may repaid in- 
stallments and advanced light security may attractive 
feature the borrower, intensifying the competition; that the state 
may permit the company make more than six per cent. its loans 
incident the business which may attract capital these com- 
panies for capital investment and divert from the stock national 
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banks. Whichever way it, the business the Morris plan 
and that national banks making money out loans notes 
and collateral security, with some advantages favor the Morris 
plan, its appeal small borrowers. 

Attention may called this connection chapter 286 the 
Laws 1926, which has repealed the section the Tax Law with 
which are dealing, and all other sections providing for moneyed 
capital assessment. 

The orders the Appellate Division reversing the Special Term 
and sustaining the assessment for the years 1923, 1924, 1925, and 
1926 are accordance with our decisions and those the United 
States Supreme Court, and must affirmed. 

The orders should affirmed, with costs. 
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